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*[W]hatever law’s primum mobile may be, law could not operate 
without a means of going from its generalities to the particulari- 
ties of individual cases. For however grand and majestic is the law 
in general, law must also be in the small.” 


—Anthony G. Amsterdam and Jerome Bruner, 
Minding the Law 


“Our system is not one of justice, but of law. Justice is the goal, but 
it is always elusive, blind, and never certain.” 


—Edna Buchanan, The Corpse Had a Familiar Face 
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INTRODUCTION 


seem to value their courts. In recent decades, the term‏ ی 
litigious society has been widely used in public discourses to signify‏ 
the increasing tendency of ordinary Americans to take their disputes,‏ 
petty or otherwise, to court. Leaving aside the normative question of‏ 
how beneficial this tendency is on the societal level, it clearly indicates‏ 
that people imagine the civil court as a highly accessible institution‏ 
providing support in times of trouble. At the same time, the presumed‏ 
accessibility of the contemporary American civil court, even before‏ 
actually using its services, is interpreted by people as an opportu-‏ 
nity to advance their interests in daily interactions. In a society where‏ 
the court of law is conceived as highly accessible, everyday exchanges‏ 
between the dentist and his/her patient, the mechanic and her/his‏ 
client, the employee and her/his boss, and even between couples bear‏ 
the potential of a civil suit. Raising the threat of civil legal action can‏ 
be implied or explicit, but in itself it is always an exercise of power that‏ 
may change any given situation. In a litigious society, such a threat‏ 
can be expressed in very subtle ways, because the potential of a law-‏ 
suit is constantly *in the air." The accessibility of the courts is likely‏ 
to have a considerable bearing on the ways in which people go about‏ 
their daily businesses. A recent study points to the costs of litigation‏ 
as the reason why Americans spend three times more on litigation‏ 
than the Britons. In the British and the Continental legal systems, the‏ 
losing party in a civil suit has to pay a significant part of the adver-‏ 
sary's legal fees, unlike the American legal system, where the legal‏ 
fees are not determined by the judicial outcome.! This difference ren-‏ 
ders litigation in the former case a much more risky business. Clearly,‏ 
Europeans think twice before they take up judicial arms. In other‏ 
words, they imagine judicial action in a different way than Americans.‏ 
How did the Ottomans imagine their courts?‏ 

In the nineteenth century, the judicial system of the Ottoman 
Empire underwent substantial refashioning through codification 
and the establishment of a new court system—the Nizamiye (regu- 
lar) courts. Largely inspired by French law, these new courts were 
designed to address criminal cases as well as civil and commercial 
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disputes, thus signifying the end of the centuries-old dominance of 
the Şeriat courts. How did ordinary Ottomans imagine their courts, 
following the judicial reforms of the nineteenth century? I chose to 
pose this question at the outset of this study on the Ottoman judi- 
cial reform in order to emphasize the nature of its contribution to 
the growing historical literature on the passage of the Middle East 
to modernity. This study is a sociolegal exploration of the Ottoman 
Nizamiye court system during the late nineteenth century. The 
Nizamiye courts strike historians of the Middle East as a landmark in 
the passage of Ottoman societies to modernity. The Nizamiye court 
system appears in the scholarship on the late Ottoman Empire as 
an emblematic expression of a wide-ranging process of westerniza- 
tion and secularization. However, most of the existing literature on 
Ottoman legal change in the nineteenth century focuses on the nor- 
mative aspects of law, while daily interactions inside the courtrooms 
have hardly received attention. 

The Nizamiye court system makes an effective case study of 
Ottoman modernity. The fact that its administrative structure and 
legal sources followed French law to a considerable degree, thus being 
a case of legal borrowing, provides an opportunity to address ques- 
tions that are at the core of the scholarly debate on the history of 
modernity in the Middle East. Nevertheless, the answer to the ques- 
tion of how Ottoman modernity should be defined and approached 
is not as unproblematic as it used to be. 


APPROACHING OTTOMAN MODERNITY 


Broadly defined, two generations of scholars may be identified in the 
development of the historiography on the Ottoman long nineteenth 
century. Until the 1970s, scholars tended to perceive social and ideo- 
logical changes that took place in the Ottoman Middle East dur- 
ing the nineteenth century through the lens of westernization, or, 
in its alternative phrasing, the impact-of-the-West. The early works 
in English portray major diplomatic, political, and military events, 
usually in narrative style, emphasizing the project of administra- 
tive reorganization of the empire, which is known as the tanzimat. 
Though these studies made solid contributions to our knowledge of 
administrative and institutional changes, some of their basic assump- 
tions have been proven a reflection of colonial cultural truisms rather 
than actual realities. These studies attributed the reorganization of 
Ottoman state institutions almost exclusively to European pressure. 
By emphasizing the military and economic weakness of the sick man 
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of Europe and by drawing on the decline thesis, they tended to reduce 
Ottoman agency to the sheer business of political survival in the con- 
text of a crumbling polity.? 

The histories that were produced in the Middle Eastern and Balkan 
states that succeeded the Ottoman Empire in the twentieth century 
were deeply committed to their projects of nation building; as such, 
they had their own unique characteristics and emphases, which were 
quite different from Euro-American scholarship. This was also true 
for the early decades of Turkish historiography, which on the whole 
advanced a negative image of the Ottoman past, thereby inventing its 
own notion of national purity. Nevertheless, unlike Balkan, Arab, and 
Israeli scholars, who adopted with ease the image of the Ottomans as 
an alien, oppressive, and degenerate “Turkish yoke,” the early Turkish 
historians had a more ambivalent attitude to their Ottoman past.? 
Albeit the differences between these various genres, they all shared 
the notion that the Ottoman Empire was lacking real agency in the 
nineteenth century; it was lagging behind the West and was respond- 
ing to change, rather than initiating it. The perception of a homo- 
geneous West, and its representation as an exclusive benchmark for 
evaluating the failures of the Ottoman state, was yet another conven- 
tion shared by these historiographic traditions. 

Both Turkish and English-language scholarship of the first genera- 
tion represented the period of Abdülhamid II (ruled 1876-1909) as a 
setback with regard to a certain type of liberalism that was associated 
with the tanzimat. Clearly, the overall negative image of Abdülhamid 
in this early historiography was nurtured by the anti-Hamidian dis- 
course that had been evident in the European press of the late nine- 
teenth century on the one hand, and by the Turkish anti-Hamidian 
discourse that had been advanced by the regime of the Young Turks, 
and the entire generation that sympathized with their cause on the 
other. Whereas more favorable accounts of Abdülhamid II appeared 
in Turkey during the 1950s, his image as a religious reactionary 
remained mostly unchallenged in English-language literature until 
the 1970s.* 

Since the 1970s, this master narrative of the Ottoman nineteenth 
century has been challenged both in the English and Turkish literature, 
with increasing success, by scholars that can roughly be identified as 
belonging to another, younger generation. The increasing accessibil- 
ity of the Ottoman archives in Turkey, the growing appeal and pres- 
tige of social history, and the new methods of historical research that 
it advanced yielded a paradigmatic shift in the study of the nineteenth 
century.? The contribution of Edward Said's Orientalism to this shift 
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cannot be overstated. Said was not the first to criticize the founda- 
tions of the Orientalist paradigm; he had been preceded by a few 
social historians who questioned the validity of the Orientalist con- 
ventions on the basis of empirical research. Nevertheless, the impact 
of Said's critique on the study of both Western and non-Western soci- 
eties was proven spectacular, to my mind primarily due to the inter- 
pretive possibilities opened through the analysis of Orientalism as a 
discourse that was aimed at preserving the specific power relations 
that materialized in the colonial context.” More than thirty years of 
accumulated research in the fields of social, economic, and cultural 
history have brought to the fore the complexities of the nineteenth 
century, thus refuting the earlier notion of a passive Ottoman soci- 
ety that lacked agency. The movement of reform is seen now as a 
continuum—the long nineteenth century—that started around 1800 
and ended practically with the demise of the empire. It is during the 
Hamidian period that major administrative and legal innovations that 
had been ushered in by the tanzimat reformers came to fruition.? 

The image of modernity as a gift bestowed by the West on the East, 
best represented by the event of Napoleon's landing in Egypt (1798), 
can no longer be accepted as historically valid. Many processes of 
social change that are associated with the passage of the Ottoman 
Middle East to modernity, which had been assumed to be an out- 
come of the encounter between Ottoman and European societies, 
were actually underway before the nineteenth century. Increasing 
social mobility, decentralization of political power, movements 
toward market economy, and other similar developments came to be 
perceived as stemming from internal social and economic dynamics 
that had been in progress prior to the nineteenth century. Some of 
these changes were embedded in a growing interaction with foreign 
societies (not only Europeans) through trade, war, and intercommu- 
nal relations within the Ottoman domains, while others were exclu- 
sively indigenous in nature? Again invoking the image of Napoleon 
in Alexandria, modernity is no longer imagined naively as a “gift” 
entrusted to the (irresponsible) hands of the Eastern rulers.!? 

The world-system perspective, which emerged in the early 1980s 
as an alternative to the modernization theories of the 1950s and the 
1960s, had some impact on area studies, the Middle East included. 
In its application to the Ottoman case, this theory maintained that 
the Empire was incorporated in the capitalist economic system as a 
peripheral economy, in a process that started in the sixteenth or sev- 
enteenth centuries and peaked in the nineteenth. To some extent, this 
theory may be seen as a reproduction of the tendency to represent 
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the Ottoman Empire as a recipient rather than a facilitator of change, 
thus depriving it of true agency. However, studies that apply the 
world-system perspective often emphasize both the oppressive and 
the revitalizing effects that the process of peripheralization had on 
Ottoman social change, and therefore, have little in common with 
the impact-of-the-West paradigm.” 

A major contribution of the world-system perspective to the histori- 
ography of modernity is its emphasis on the global nature of modernity. 
Even though it describes the capitalist world system in deterministic 
terms, leaving no room for the emergence of alternative economic 
structures, once the East-West dependency crystallized, it neverthe- 
less effectively describes modernity as an inherently global phenom- 
enon. In recent years, alternative approaches to modernity have called 
attention to the fact that it is global by definition, while emphasizing 
its plurality. This trend finds expression in the increasingly frequent 
use of the plural form modernities. The concept of multiple moderni- 
ties has been used extensively in recent years as an alternative to a 
homogenous, ahistoric modernity; yet, one might question the extent 
to which it offers a radical divergence from the zmpact-of-the- West par- 
adigm. In a sense, the notion of multiple modernities reinforces the 
association of modernity with a homogenous West; nonetheless, in 
contrast with the impact-of-the-West paradigm and the moderniza- 
tion theories, the alternative of multiple modernities legitimizes the 
existence of various translations of Western modernity worldwide. 
In other words, whereas the modernization theory expects the non- 
Western world to embrace some ideal called *Western modernity" as 
is, the advocates of multiple modernities conceive the indigenization 
of Western modernity and the resulting variety as a normal social 
development and a morally legitimate phenomenon. S. N. Eisenstadt, 
who coined the term multiple modernities, does not doubt the notion 
that modernity (“the civilization of modernity,” in his formulation) 
developed first in the West and then spread to the rest of the world: 


The appropriation by non-Western societies of specific themes and insti- 
tutional patterns of the original Western modern civilization societies 
entailed the continuous selection, reinterpretation, and reformulation 
of these imported ideas. These brought about continual innovation, 
with new cultural and political programs emerging, exhibiting novel 
ideologies and institutional patterns. The patterns and institutional 
programs that unfolded in these societies were characterized particu- 
larly by a tension between conceptions of themselves as part of the 
modern world and ambivalent attitudes toward modernity in general 
and toward the West in particular. 
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Presently, the most radical deviation from the impact-of-the-West 
paradigm is offered by scholars who argue that the automatic asso- 
ciation of modernity with the West is a fiction that has been con- 
structed by the social sciences during the twentieth century. Dipesh 
Chakrabarty challenges the dominant academic paradigm that per- 
ceives non-Western histories as variations (incomplete to be sure) of 
“the history of Europe." According to Chakrabarty, this scheme has 
been invented and then reenforced by the historicist approach of the 
social sciences. He proposes the alternative concept of “translational 
histories" that is intended to draw out the dialogic essence of moder- 
nity as a global process in which Europeans and non-Europeans were 
equal partners, thus neutralizing the hierarchy that is structured by 
the association of the West with modernity. Criticizing the com- 
parative approaches that became a characteristic of the social sciences 
after World War II, Harry Harootunian, a prominent historian of 
Japan, voiced a similar call for unthinking the conventional narration 
of modernity: 


While area studies were explicitly implemented after World War II to 
encourage and even foster the development of new comparative per- 
spectives across disciplines and between different culture regions, they 
were diverted from this vocation by the desire to supply information 
crucial to the interests of the national security state and then, later, 
to those of private businesses. Instead of envisaging genuinely inter- 
disciplinary agendas capable of integrating different disciplines, area 
studies often settled for the regime of a simple multi-disciplinarism 
as a sign of comparative method that masqueraded coverage for the 
work of comparison, with language acquisition for method, and the 
totality of the nation-state for theory. Too often, area studies became 
captive of a particular kind of social science that promoted a form of 
cultural holism, which was made to stand in for a broader region, even 
though its true focus was the nation.!* 


According to Harootunian, comparison came to be an intellectual 
mechanism for constituting and reaffirming the hierarchy of political 
power through classification in accordance with criteria derived from 
Euro-American history. These criteria formed the basis on which 
non-Western countries were ranked in accordance with their assumed 
distance from the West. The so-called comparisons that were based 
on these criteria were embedded in an evolutionary trajectory in 
which certain societies were placed at its apex, whereas others were 
positioned in lower evolutionary phases.!° As a way out of this tau- 
tology, which perpetuates non-Western modernities as more or less 


INTRODUCTION 7 


accurate replicas of the “true” modernity of the West, Harootunian 
suggests to base the study of modernity on an exploration of the expe- 
rience of modernity in everyday life, while associating modernity with 
a world time set by the emergence of capitalism and the kind of daily 
routines that it imposed.!ó What lies at the core of modernity as a 
global phenomenon, therefore, is the constant sensation of transi- 
tion to the new, which is revealed in everyday routines. At the same 
time, unevenness is an essential feature of modernity, fully exhibited 
in everyday experiences. 

The Nizamiye court system was one manifestation of the global 
modernity that was experienced in many uneven ways across the world 
in the nineteenth century. It was an institution that was based on a 
selective legal borrowing from France; yet comparing it to the French 
legal system would again fall into the trap of employing an artificially 
homogenous West as a benchmark for grading the rest, and it will 
not be helpful for the task of understanding Ottoman modernity in 
its own terms. The Ottoman reformers never meant to replicate the 
French judicial system in their own domains; rather, they consciously 
developed their own version of modern law, which combined French 
and Islamic legal texts on the level of positive law, and amalgam- 
ated borrowed and local practices. Keeping in mind Harootunian’s 
emphasis of the fact that modernity is uneven by definition, there is 
no doubt that in the late nineteenth century, everyday judicial mani- 
festations of modernity took various forms in France as much as they 
were uneven in the Ottoman Empire. Yet again, there was a series of 
judicial conventions and practices that signified modernity, which was 
shared by contemporary French, Japanese, Ottomans, Englishmen, 
and many others. New ideas and practices that came to be associ- 
ated with modernity emerged roughly at the same time in many parts 
of the world in the course of the nineteenth century. This shared 
discourse of modernity (discourse used here as a complex of ideas 
and practices), quite nebulous and lacking coherence to be sure, gave 
modernity its unique quality as a global phenomenon." 

The Nizamiye courtroom was a locus where new concepts of justice 
were exhibited, reconstituted, and negotiated through everyday rou- 
tines that had been established by a process of legislation. As such, the 
Nizamiye court provides an opportunity to probe into the experience 
of modernity in everyday life.!? As shown in chapter one, the harbin- 
gers of the Nizamiye courts, the mixed courts of commerce that were 
established in the 1840s, were created as a means of accommodat- 
ing the legal needs stemming from the growing interactions between 
Ottoman and non-Ottoman merchants, in a context of an expanding 
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contract-based capitalist activity. The impact of capitalism in the 
Ottoman lands was not limited to merchants, however. The intersec- 
tion of capitalism and modernity was manifest in the civil domain of 
the law in general, where issues such as debt, guarantees, rent, owner- 
ship, and credit were negotiated and contested on a daily basis, involv- 
ing private individuals, companies, and state agencies. Capitalism 
expressed itself through the sort of cases that were addressed in the 
civil courts, but also through the actual performance of justice. The 
proceduralization of judicial proceedings entailed a growing need for 
legal advocacy, and the judicial fees that sustained the courts were 
high. Justice became an expensive business. As a result, civil justice 
became more relevant to the middle and upper classes, and less acces- 
sible to the lower strata. Similar effects of capitalism were evident 
across the world. Lumping these changes together under the rubric 
of westernization makes little analytical sense. In this study, which is 
the first attempt to analyze the Nizamiye courts as a case of Ottoman 
modernity through a sociolegal perspective, I hope to redirect the 
discussion on the judicial reform from the self-explanatory narrative 
of westernization to the path of everyday history. 


APPROACHING THE COURTS 


Turkish scholarship has produced a rich crop of studies on what is 
known as “the legislation movement of the tanzimat,” while empha- 
sizing state legislation rather than implementation.?? A few studies 
recently published in Turkish shed light on the administration and 
the working of the Nizamiye courts in various stages of their evolu- 
tion. These studies make extensive use of Ottoman archival mate- 
rial and provide indispensable information about the bureaucratic 
development of the Nizamiye court system, its organization, and 
operation. Written from functionalist and descriptive approaches, 
these recent contributions neither address questions of meaning nor 
do they tackle broad social aspects related to the Nizamiye courts. 
Ruth Miller's Legislating Authority employs a more analytical meth- 
odology to the subject of judicial reforms. Limiting her discussion to 
the criminal domain of the law, Miller traces changes in the attitude 
of the state to crime, beginning with the Ottoman judicial reforms, 
through the early Republican period. She focuses on the normative 
aspects of the law, while treating the law “as it was understood apart 
from its social context.” 

While putting forward illuminating insights on the legislation rel- 
evant to the Nizamiye court system as well as on its administrative 
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and technical aspects, the studies mentioned offer much less infor- 
mation on questions related to the actual performance of the courts 
(law in action) and the daily interactions inside the courts. None of 
these studies investigate litigation. This lacuna seems to have resulted 
from the fact that actual protocols of Nizamiye court hearings from 
the late nineteenth century are hardly available to historians. The 
implication of this unfortunate absence may be demonstrated by 
comparing it to the richness of the sicil, the Şeriat court records that 
documented centuries of Ottoman judicial activities and social inter- 
actions in general. These “real time” summaries of legal proceedings 
in Seriat courts are perhaps the most important source for the social 
and economic history of the Ottoman Empire. One can only imagine 
how poor our knowledge of the Ottoman societies would be with- 
out the sicil.” No such corpus from the Nizamiye courts is available, 
although the practice of recording a detailed protocol of the court 
proceedings (zabt), which was required by procedural law, became 
common in the 1870s in both Nizamiye and Şeriat courts.” The lack 
ofa Nizamiye sicil, as it were, must be one of the major reasons for the 
scarcity of information on the daily interactions inside these courts. 
The present study is aimed at filling some of the historiographical 
void by an extensive use of what I think is the best available source 
for this purpose, the Ceride-i Mehakim, in addition to Ottoman and 
British archival sources. 

In 1873, the Ottoman Ministry of Justice launched an official peri- 
odical titled Ceride-i Mehakim (Journal of the Courts) with the objec- 
tive of assisting the Nizamiye court community, including judges, 
clerks, prosecutors and attorneys in conducting their daily tasks. The 
journal, published on a weekly basis, contains around fifteen pages 
with civil and criminal case reports that summarize proceedings from 
courts of first instance and courts of appeal from across the empire, 
and the subsequent decisions issued by the Court of Cassation in the 
capital. The issues are typically divided into two sections; the first, 
titled Formal Section (kism-i resmi), contains routine notifications, 
circulars, new regulations, and announcements of new nominations 
(see figure L1). The second, titled Informal Section (kism-i gayr-ı 
resmi) contains case reports, statistical charts, articles authored by 
court officials, and occasionally full protocols of criminal proceedings 
(see figure I.2). The ceride was an essential resource for implementing 
the project of judicial reform. It facilitated orderly communication 
between the Ministry of Justice and the courts and created a sense 
of uniformity and coherence of practice in the judicial system. The 
journal gave rise to an imagined professional community composed 
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of the growing professional class of judges, prosecutors, and lawyers. 
The hundreds of court officials throughout the empire did not know 
each other, yet the journal served as a professional beacon that cre- 
ated a sense of a distinguished community and a shared cause. The 
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publication and distribution of the ceride were funded by subscription 
fees. The Ministry of Justice attributed great importance to a timely 
distribution and delivery of the ceride to the courts. The provincial 
public prosecutors were in charge of supervising the proper distribu- 
tion of the journal and the collection of subscription fees. They were 
held accountable for any irregularity in this regard.” The Ministry of 
Justice expected the judicial personnel to subscribe: since 1886, fees 
were deducted from the salaries of those judicial officials who had 
failed to pay their subscription fees. The ceride was also sent, free 
of charge, to the Law School and other institutions of higher educa- 
tion, including the School for Civil Servants (Mülkiye), the Medical 
School, the Imperial School, and the School of Literature (medrese-yi 
edebiye).?° 

To my mind, at present, the Ceride-i Mehakim (and its subsequent 
versions) is the best nonprescriptive source on the Nizamiye courts, 
providing the kind of information about litigation and legal practice 
that is absent from the Jaw in the books. The very few Turkish studies 
that use this source tend to treat it as a "transparent" repository of 
historical data, whereas its strength, as a historical source, lies also in 
the fact that it is a discursive field that reveals the ideological agendas 
of the judicial elite.*° 

Unlike the sicil of the Seriat courts, the ceride is an edited text. 
Treating this fact as an added value of the source is a methodolog- 
ical move that requires a brief explanation, given the centrality of 
the archive in Ottoman studies. The expansion of research on the 
nineteenth-century Ottoman Empire owes to the improved working 
procedures at the Turkish state archives, mainly the Ottoman section 
of the Prime Minister Archive in Istanbul. Containing millions of 
documents produced by one of the world's most bureaucratic empires, 
it is one of the largest state archives worldwide. Being an impetus for 
the development of Ottoman studies on the whole, the accessibility 
and size of the Ottoman archive also helped to cultivate a Rankian 
approach to the sources. In recent years, several scholars have called 
attention to the problem of archival fetishism in Ottoman studies.*! 
The tendency of Ottomanists to grade their source material in line 
with its assumed capacity to capture historical reality has advanced a 
glorifying attitude to the archive while belittling nonarchival sources. 
This tendency is especially noticeable in the study of the nineteenth 
century for which cataloged archival materials are abundant. The 
fetish of the handwritten script is especially noticeable in the relative 
neglect of printed sources: newspapers, published books, and offi- 
cial journals. As far as the social history of the nineteenth century is 
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concerned, these texts are simply seen as sources of lower quality for 
the purpose of historical analysis. Since the late 1980s, however, the 
positivistic approach to state archives as neutral repositories of data 
has systematically been criticized by historians, anthropologists, and 
archivists. This critique has yet to make an impact on Ottoman stud- 
ies, and, it is hoped, the Ottoman state archive will become a subject 
of research in its own right. 

Asa printed and edited text that was aimed to be circulated among 
the Nizamiye court community, the Ceride-i Mehakim was a showcase 
that promoted the vision of the judicial elite, in particular its belief 
in the possibility of rational law-making revolving around elaborate 
procedure. Justice came to be equated with adherence to a complex 
system of procedure. This message was conveyed by the editorial deci- 
sion to include only cases that reached the Court of Cassation, even 
though judicial decision-making in the Nizamiye court system was 
not based on judicial precedents. The form of presentation was yet 
another means of projecting an image of regularity: while the thou- 
sands of case reports that are included in the ceride differ in length, 
their structure is identical across the board. A typical report of a civil 
or commercial case includes three parts. The first part provides details 
about the place and type of the court that issued the original decision, 
the date of the decision, and the names and domiciles of the litigants. 
If a state authority was a party (for instance, a local municipality, 
a state bank), the title of this authority was specified as well. The 
typical report also indicates whether or not the plaintiff responded 
to the appellate petition. The second part of the case report, which is 
usually the longest one, depicts the circumstances of the dispute, the 
arguments raised in the original trial in the lower court, and its deci- 
sion. The concluding part of the report specifies the findings of the 
investigation conducted by the Court of Cassation and the resulting 
ruling, which would either quash or affirm the lower court’s deci- 
sion. Typically, the first and last parts of the case reports manifest 
a highly formulaic language, thus creating an image of rationality 
and coherence.?? This form of presentation of the experiences in the 
courts might lead the historian to attribute to the judicial proceed- 
ings some ideal neatness that was never really there, while forgetting 
that legal texts effectively conceal the chaotic aspects of court experi- 
ences.** How should the historian avoid the risk of reading this claim 
for orderliness as a manifestation of “real” experiences? 

In a response to the tendency of postcolonial scholars to read the 
archive against the grain, Ann Stoler has suggested reading the colo- 
nial archives “along their grain.” Rather than contending oneself with 
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saying that the archive is not an innocent space, or that it reflects a 
specific structure of power and that the task at hand is to excavate 
what is underneath, Stoler calls for a reconstruction of the archival 
logics: 


Ifa notion of colonial ethnography starts from the premise that archi- 
val production is itself both a process and a powerful technology of 
rule, then we need not only to brush against the archive's received 
categories. We need to read for its regularities, for its logic of recall, for 
its densities and distributions, for its consistencies of misinformation, 
omission, and mistake—along the archival grain.*° 


In the present study I treat the ceride as a kind of archive that 
allows reading along and against the grain, being a source for both 
discourse and praxis. The ceride serves well the purpose of recon- 
structing daily praxis, because it advanced a certain agenda regard- 
ing the proper administration of justice, while it was not written for 
the gaze of historians or foreigners; rather, it was a working tool for 
the use of judicial officials. As such, it is imbued with reports about 
irregularities and warnings addressed to court personnel. No attempt 
to coat the performances of the courts with bright colors is evident in 
the ceride. It is hoped that my reading of the Ceride, together with 
other sources used in this study, archival and nonarchival, prescrip- 
tive and nonprescriptive, would allow a reasonable imagination of the 
Nizamiye courts. 


OUTLINE OF THE BOOK AND ARGUMENTS 


This book is arranged thematically, and each chapter advances specific 
arguments concerning a certain aspect of the Nizamiye court system. 
Specific court cases are presented in order to demonstrate specific 
arguments. At the same time, through detailed presentation of these 
cases, I hope to provide a glimpse into the Nizamiye experience, as 
it were. Lawrence Friedman identifies two distinct approaches to the 
study of litigation: one is focused on disputes as a social phenomenon, 
in which litigation is but a phase in an ongoing conflict; the other is 
primarily interested in courts as institutions.*° The present study is 
closer in its objectives to the latter approach. The first chapter is an 
overview that sets the historical grounds for the subsequent discus- 
sion. In this chapter I describe the administrative evolution of the 
Nizamiye court system, which was embedded in the grand project 
of Ottoman reforms, and reached a high point during the Hamidian 
era (1876-1909). Ottoman legal change has been represented in 
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scholarship mainly through the prism of *westernization that went 
wrong," while the very concept of westernization has been often 
treated as self-explanatory. Oversimplifying social and economic pro- 
cesses that are otherwise contradictory and unstable by attributing 
to them a superficial linearity and homogeneity is a common fea- 
ture of narratives about “Ottoman Westernization.” The organiza- 
tional evolution of the Nizamiye courts and their final consolidation 
in the late 1870s offers an effective test-case for problematizing the 
concept of westernization exactly because these new courts had been 
presented in scholarship as an undisputed hallmark of westernization. 
Similarly, historians presented the Nizamiye court system as a signi- 
fier of an imperfect, incomplete “imitation” of French law. Drawing 
on theoretical writings on the phenomenon of legal borrowing, I 
position Ottoman judicial reform in a global context. I demonstrate 
how the Ottoman project of judicial change was a typical case of legal 
borrowing that was highly selective, hence yielding a hybrid judicial 
legal system that consciously preserved indigenous, Islamic-Ottoman 
legal elements. In the first chapter, I sketch out the structure of the 
Nizamiye courts, and also address the contested themes of the courts’ 
performance, integrity, and independence. 

The nineteenth century is often imagined along the logic of com- 
petition between secular/modern and Islamic/traditional trends, 
also conceived as a conflict between the westernizing alafranca and 
the conservative alaturka. Historians have used the concept of dual- 
ity to describe an alleged clash between what they perceived as secular 
and religious legal systems, yet the Ottoman reformers themselves 
never thought of the Nizamiye court system as secular. In the second 
chapter I advance an alternative interpretation of Ottoman sociole- 
gal change. I argue that from the outset of the tanzimat until the 
demise of the Ottoman state, the Nizamiye and the Seriat courts 
were entwined components of a single judicial system, converging 
in some aspects and departing in others. Adopting the interpretive 
prism of legal pluralism, I maintain that in spite of a formal division 
of labor between the several judicial forums that emerged through 
the century, the authorities allowed a certain space for *forum shop- 
ping," thus revealing a flexible attitude to this practice. The Ottoman 
version of legal pluralism provided court users with new opportuni- 
ties for judicial maneuvering. 

Legal formalism was one of the salient markers of legal change in 
Western Europe and North America during the nineteenth century, 
and it was also evident in the Ottoman Empire. The passage of the 
Ottoman state to modernity was experienced, inter alia, by a modified 
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perception of justice, discussed in the third chapter. The previous 
understanding of justice in terms of the ruler's commitment to the 
well-being of his subjects gave way to a different conception thereof. 
Justice came to be increasingly associated with *procedural correct- 
ness," as the central judicial administration advanced an ideology of 
legal formalism, experienced in the court system as an accelerated 
*proceduralization" of judicial praxis. The reformers saw in legal for- 
malism an expression of the civilized, rational world that they aspired 
to be part of; at the same time, it served state centralization, which 
was the underlying principle of the nineteenth century's reforms. In 
the third chapter I demonstrate the manifestations of legal formal- 
ism in judicial discourse and daily practices, and I also discuss the 
opportunities and drawbacks it brought about, from the perspective 
of court users. 

In the nineteenth century, the issue of official indiscipline occu- 
pied much of the attention of the reformers, who associated officials 
discipline with administrative efficiency and with regularity. In the 
fourth chapter I discuss the issue of accountability among the judi- 
cial personnel. In the late nineteenth century, the category of “offi- 
cial misconduct" included a wide range of practices that the central 
judicial administration deemed intolerable, from trivial violations of 
procedure and negligence, to acceptance of bribe. This emphasis of 
indiscipline stands in contrast with popular representations in the 
post-Ottoman era, which depicted corruption and arbitrariness as 
almost an institutionalized practice, tolerated and even encouraged 
by the state. 

Public prosecution was one of the more significant novelties in the 
Ottoman judicial sphere. In the fifth chapter I explore this institu- 
tion, arguing that it was the most important vehicle in the promotion 
of centralization in the Nizamiye court system. The office of pub- 
lic prosecution is often thought of in association with the criminal 
domain of the law. However, in the late Ottoman Empire, public 
prosecutors played a considerable role in certain civil trials, and they 
were assigned the role of *guardians of justice? through their wide- 
ranging supervisory duties. The public prosecutor, more than any 
other official, formed an embodiment of the centralizing state in the 
court scene. 


In June 1881, the famous statesman and reformer Midhat Pasa, who 
had won the sympathy of Europe for his liberalism and charisma, 
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was trialed in the Yildiz palace on the charge of complicity in the 
murder of the deposed sultan Abdülaziz, Abdülhamid 11*5 predeces- 
sor. The trial of the alleged conspires, which was conducted in a tent 
erected in the Yildiz palace especially for this purpose, was performed 
asa Nizamiye trial, in accordance with the criminal procedure that 
had been introduced a couple of years earlier. The so-called Yildiz 
trial lasted three days, resulting with the indictment of Midhat Pasa, 
who was consequently sentenced to death. Following pressures by 
the British government, the sentence was converted to banishment 
to Taif, where Midhat died three years later, in dubious circum- 
stances. The trial was subject to harsh criticism in the British press 
and Parliament, which described it as a mockery trial.” A thorough 
study of the trial documents brought the eminent Turkish histo- 
rian Ismail Hakki Uzunçarşılı to a similar conclusion.?? If this was 
indeed the case, how should one analyze the contradiction between 
Abdülhamid's apparent commitment to the judicial reforms and his 
personal involvement in the abuse of the law for the sake of attaining 
political objectives? The episode of the Yildiz trial raises questions as 
to the complex connections between political trials, authoritarian- 
ism, and the judicial system in the Hamidian period. Nevertheless, 
deserving an elaborate discussion in its own right, the issue of abuses 
of justice in political contexts remains outside the scope of the pres- 
ent study. When Abdülhamid II ascended to the throne, the process 
of judicial reform approached its final consolidation. Throughout his 
long reign, Abdülhamid did not attempt interfering with the evolu- 
tion of the judicial system, or rendering it part of a dictatorial appara- 
tus. The emergence of professional judicial training (both formal and 
informal), specialized discourse, and fully functional mechanisms of 
judicial review provided for a certain legal autonomy that rendered 
the system immune, to a considerable degree, to the whims of the 
ruler, authoritarian as he may have been. 


CHAPTER 1 


مرس 


THE NIZAMIYE COURT SYSTEM: AN 
OVERVIEW 


A TYPICAL LEGAL AMALGAM 


Laws and legal systems have been circulating around the globe since 
antiquity. Reception of foreign law and legal structures is a typical fea- 
ture of legal change across regions and periods. The legal orders born 
out of the often lengthy processes of legal borrowing are amalgams 
of various legal sources.’ The reception of Roman law in Western 
Continental Europe was a saga that lasted some seven hundred years, 
beginning in the eleventh century and resulting in the marginaliza- 
tion of European customary law in favor of Roman law. Likewise, 
premodern Ottoman sultanic law (kanun) contained a good deal of 
pre-Ottoman legal concepts and even technical terminology that pre- 
served non-Turkish terms.” Legal borrowing during the long nine- 
teenth century was different, however. It bore the marks of all those 
elements of the passage to modernity that are recognized almost 
instinctively, first and foremost the rapidity of change. Indeed, the 
pace of legal change was unprecedented in many parts of the globe. 
Movement of legal structures, laws, and cultures was embedded in 
globalization, colonialism, and changing class relations on the local 
and the global levels. During the century, French Napoleonic law 
was received in Latin America, East Asia, Africa, and the Middle 
East. Labeling this remarkable success of French law as westerniza- 
tion would be too simple and misleading, because it tends to overlook 
the fact that all processes of legal borrowing result in hybrid legal 
regimes, which altogether manifest an extraordinary variety of legal 
systems. 
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Legal transplantation has been debated extensively for forty years 
now. Some scholars, mostly anthropologists, resist the weight attrib- 
uted to legal borrowing in processes of legal change. They maintain 
that since law always exhibits local culture, and since law and society 
are inseparable, a legal system cannot simply be transferred from one 
society to another that is significantly different.? Alan Watson, a lead- 
ing theorist of legal transplantation, tackles this issue with regard to 
the evolution of Western law. He agrees that in the early stage of the 
development of a distinctive European law, the legal order derived 
from the societal; but once legal situations came to be determined 
by universal standards, the law became *to some extent autonomous, 
and exist[ed] and operate[d] within its own sphere." The transition 
from adjudication based on societal considerations to adjudication 
dominated by legal standards signified the transition from customary 
law to statute law in medieval Europe. This change, in turn, yielded 
a certain space of legal autonomy that made legal borrowing across 
different societies quite possible. 

Watson's ideas about legal borrowing have been intensely deliber- 
ated. The debate has taken various directions, but it seems to me 
that the underlying questions concern the interrelations between law 
and society, namely, the extent to which law reflects social factors, 
the degree of autonomy that law has vis-à-vis local culture, and the 
extent of the cultural distance between legal experts and their societ- 
ies. Answering these and similar questions is not necessarily any easier 
today than it was three hundred years ago, when Montesquieu wrote 
that law was not autonomous from society, and therefore it could not 
be transferred to dissimilar societies." Research of the last decades is 
sufficiently rich to allow the following statements: first, legal change 
across the globe is imbued with legal borrowing. In fact, there is no 
significant legal change without legal transplantation. Second, the 
hybrid outcomes of legal borrowing around the globe share many 
commonalities. Third, the twin processes of legal change and legal 
borrowing are more dynamic than previously assumed, to the extent 
that the conventional classifications of legal traditions fail to capture 
the variety and complexity of legal systems.° 

Positioning the consolidation of the Nizamiye court system within 
the conceptual context of legal borrowing provides an alternative to the 
approach, quite common in the historiography of the modern Middle 
East, which assumes an inherent incongruity between local/Islamic law 
and borrowed Western/ French law, an approach that presents legal amal- 
gamation as some sort of anomaly. I will discuss this approach in more 
detail in chapter two. On the whole, one of the arguments advanced 
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in this study is that the Ottoman legal change of the nineteenth cen- 
tury was a typical case of legal borrowing. It was typical in terms of 
the unique hybrid legal order that it produced, by the commonalities it 
shared with other legal systems of its time, and by its dynamism. 

In his textbook on the Nizamiye procedural law from the late 
nineteenth century, the Ottoman jurist and member of the Court of 
Cassation Ali Sehbaz Efendi develops a dialectic discussion on the 
decision of his government to adopt large parts of the French legal 
codes. His discussion is a vivid demonstration of the fact that even 
the most technical aspect of the law, namely, judicial procedure, is a 
dynamic site of meaning, intertextuality, and cultural translation, as 
demonstrated in the following discussion. 

Writing in the 1890s, Ali Sehbaz Efendi explained that Victor 
Hugo’s Le Misérables, which was translated to Ottoman Turkish, was 
an example of the essential moral and cultural differences between the 
“Europeans” and the “easterners.” He saw in the miseries suffered by 
the novel’s protagonist, Jean Valjean, a reflection of European moral 
“harshness” (şiddet). For Ali Şehbaz Efendi, harshness was a key 
character of the European culture that had intensified over time and 
is likely to further intensify. He did not like the founding principles of 
European culture, being, in his mind, mercilessness and class-based 
alienation. While “among us, that is, easterners, there was much ten- 
dency towards mercy and compassion,” there was nothing of the sort 
among the Europeans. In fact, the author portrayed the easterners as 
a reverse mirror image of the Europeans, from a moral point of view. 
Ali Sehbaz Efendi depicted several social situations (demonstrated in 
Le Misérables) intended to illustrate this difference. For one, upper- 
class Europeans did not care for their poor because they were con- 
sidered inferior. The social solidarity among the easterners, on the 
other hand, cut across social divisions. According to the author, no 
easterner could conceive a situation in which a poor standing at his 
doorstep will be denied food and compassion.” 

Alluding to the question of whether or not European laws should be 
adopted, Ali Sehbaz Efendi argued against the position of those who 
claimed that the moral differences between the two cultures rendered 
legal principles or procedures originating from Europe inapplicable 
in the Ottoman Empire. He took this major cultural difference as an 
undisputable given. It was the legal implications of this difference that 
were dubious though. His own stance was that while European firm- 
ness and tenacity (metanet) was excessive, Eastern mercy and compas- 
sion were no less exaggerated. He went on to argue that there was no 
point in discussing which of these two moral options should be chosen, 


22 OTTOMAN NIZAMIYE COURTS 


being not a matter of logic but of cultural nature and essence. At first 
glance, this essentialism hardly agrees with Sehbaz Efendi's endorse- 
ment of a procedural law that was borrowed from a Western society. 

Les Misérables was a convenient point of reference for Ali Sehbaz 
Efendi’s dialectical discussion of legal borrowing. Set in the Parisian 
class-based society of the Revolutionary period, the novel tells the 
story of Jean Valjean, who had been sentenced to nineteen years in 
prison for stealing a loaf of bread. After his release, the protagonist 
commits a minor crime for which he is hunted by a certain police 
inspector. Yet, under a new identity he manages to become a success- 
ful businessman and even a mayor. The subsequent tragic events bear 
out the protagonist's inability to escape from his own criminal past.? 
Moving from the cultural to the legal, Ali Sehbaz Efendi discusses 
the issue of criminal past and legal rights. He gives the legal principle 
of “restoring revoked rights? (iade-i bukuk-1 memnua) as an example. 
This Nizami principle stipulates that the rights of a convict who had 
committed serious crimes and was sentenced to grave penalties, such 
as penal servitude, will be restored in full after the convict's release or 
amnesty.? According to Ali Sehbaz Efendi, the absence of this prin- 
ciple in Ottoman law prior to the adoption of the new procedure was 
explained by the fact that in Ottoman society, *people do not look at 
the face of a person who has completed a term of penal servitude thus 
causing him [constant] discomfort."!? In other words, there was no 
point in restoring convicts’ revoked rights in the Ottoman cultural 
context, because the morals of Ottoman society had its own way. In 
the final analysis, however, Ali Sehbaz Efendi does not accept this 
view. By resorting to a detailed legalistic and a rather technical discus- 
sion, he demonstrates the legal necessity of the principle of *restoring 
revoked rights." The bottom line in Ali Sehbaz Efendi's discussion is 
that the need for this legal principle derived not from the conditions 
unique to the Ottoman society, but from the internal logic of the 
Nizami legal framework." This view reflected the emerging concep- 
tualization of the law as an autonomous space in society, dominated 
by professional legal practitioners. This image of modern law as a 
closed discursive field allowed Sehbaz Efendi to live comfortably with 
the contradiction between the assumed difference implied by reified 
East and West, and the proven feasibility of legal borrowing. 


JUDICIAL EXPERIMENTATION: 1838-1864 


The tanzimat reforms were launched on November 3, 1839, with a 
public reading of the Imperial Edict of Giilhane. Several features of 
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this event signaled to the world how important the Ottoman sov- 
ereign deemed it to be. The audience watched Mustafa Reşit Paşa, 
the foreign minister and the mastermind of the reform movement, 
reading the decree in the presence of Sultan Abdiilmecit, surrounded 
by the highest echelons of the Ottoman elite. Next to them stood 
foreign diplomats and dignitaries. By contrast, the foundation of the 
Nizamiye courts was not marked by any ceremonies or festive declara- 
tions, though it was a remarkable point in the history of the Ottoman 
Empire as it put an end to the centuries-long dominance of the Şeriat 
courts. The nineteenth-century judicial reforms were embedded in 
the logic of the tanzimat; unlike the tanzimat, however, the judicial 
reforms in themselves were neither a project, nor a neatly designed 
program. Rather, they were heuristic in nature. As any other case of 
legal borrowing, the emergence of the Nizamiye court system was a 
matter of evolution, the outcome of which was determined by the 
necessities on the ground and pragmatic considerations. Codification 
and experimentation with new judicial bodies were the most salient 
features of the judicial change that preceded the formal establishment 
of the new courts in 1864 and their final consolidation in 1879. 

The earliest innovations that marked the beginning of a new judi- 
cial era were determined by two factors that on the whole signified 
the passage of the Ottoman state to modernity: the first is the fully 
conscious effort made by the political elite in Istanbul to reinforce its 
control over the provinces, following nearly two centuries of admin- 
istrative and political decentralization. The incorporation of the 
Ottoman Empire to the world economic system was the second key 
factor, which required new judicial accommodations. 

The “auspicious event” (vaka-yı hayriye) of 1826, namely, the 
destruction of the Janissaries by Mahmut II, was not only a practi- 
cal prerequisite for refashioning the state. It had a metaphoric value 
in the minds of the Ottomans as it symbolized the return of the 
political power to the reigns of the Sultan, following years of politi- 
cal and administrative devolution of power. Though the “auspicious 
event” cleared the ground for the tanzimat, state centralization was 
not achieved through epic military events, but through the painstak- 
ing work of bureaucrats. After centuries of imperial ruling and accu- 
mulated experience in administration of a multicultural empire, the 
Ottoman reformers knew by instinct that a viable centralization was 
contingent on the performance of the bureaucracy and the uncondi- 
tional commitment of state officials to the project of centralization. 
To this, we should also add the fact that new conceptions of the civil 
service were emerging around the globe in chorus, when complex 


24 OTTOMAN NIZAMIYE COURTS 


bureaucracies were associated with rational statecraft and profession- 
alization.’ It is for this reason then that the legal and judicial lime- 
light of the 1840s and the 1850s was directed at the officials. The 
earliest codified law was the Criminal Code of 1840, which amalgam- 
ated provisions derived from both contemporary European codes and 
Şer”; principles. As Ruth Miller has shown, this code mainly aimed 
at policing the officials, a rationale that was also upheld in the later, 
more elaborate versions of this law. In line with this rationale, the 
first innovations in the field of adjudication were embedded in the 
effort to maintain discipline among the official rank-and-file. 

The establishment of the Supreme Council of Judicial Ordinances 
(Meclis-i VÁlá-yu Abkim-1 Adliye) by Sultan Mahmut II (1838) may 
be considered the beginning of the process that eventually led to the 
emergence of the Nizamiye courts. It was the earliest attempt to form 
a high court that had the potential to challenge the judicial monopoly 
of the Seriat courts. The Supreme Council was primarily in charge of 
legislation in certain, limited fields, but it also served as a high court 
for cases that originated from such legal bodies as the governors’ 
divans in the provinces and other qualified judicial organs.!* 

The 1840s and the 1850s were characterized by uncertainty with 
regard to the general course of the judicial reforms, but clearly the 
most vigorous experimentation with judicial reform concerned crimi- 
nal law.!° The provincial conciliar bodies that were created with the 
tanzimat were given judicial authorities in certain criminal mat- 
ters, namely, crimes punishable by penal servitude (kürek). However, 
regulations concerning the division of labor between these councils 
and the Şeriat courts, and also regarding the manning of the coun- 
cils, were not quite consistent. For instance, the councils could be 
headed by notables who had official appointments, by the local kadz 
(Şer judge), or by professional administrators sent from the center. 
A sort of appellate procedure was laid down by subjecting decisions 
of the district (sancak) councils to review by the provincial council. 
Nevertheless, the extent to which these regulations were implemented 
is not at all clear. 

The capital had its own judicial arrangements that were constantly 
refashioned during the 1840s and 1850s. During this period, sev- 
eral types of criminal courts were established and then abolished: 
the Gendarmerie Council (zaptiye meclisi), the High-Council of the 
Gendarmerie (divan-i zaptiye), and Council of Investigations (meclis- 
i tahkik), all of which applied the new criminal codes. The panel of 
this tribunal consisted of a president (reis, a member of the ulema 
(the learned class), five Muslim members (za), in addition to four 
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representatives of the non-Muslim communities, the Greek-Orthodox, 
the Armenian, the Jewish, and the Catholic communities. The 
inclusion of non-Muslims in the administration of justice exhibited 
the Ottoman commitment to the modern principle of equality before 
the law, a principle that was stated in the Imperial Decree of 1839. 
Scholars often refer to the Ottoman application of legal equality as 
yet another indication of westernization; but as a matter of fact, it 
was a revolutionary concept in Western legal systems as well." Over 
the years, the composition of the court panels underwent changes, 
yet the basic concept remained the same: the court consisted of sev- 
eral judges, both Muslim and non-Muslim members from the local 
community, and was presided over by a professional judge appointed 
by the imperial center. This concept was entirely different from the 
Seriat courts, which consisted of a single judge, the kadı, who was 
obviously always a Muslim. 

The earliest experimentation in the noncriminal fields of the 
law was apparent in the commercial domain, and the reason for 
this is quite straightforward: the incorporation of the Ottoman 
Empire in the capitalist world system. Through free trade treaties 
that the Ottoman government signed with Russia (1829, Treaty of 
Adrianople), the United States (1830), and the United Kingdom 
(1838, Treaty of Balta Liman), the Ottomans removed formal restric- 
tions on the activity of foreign traders. In his seminal work on the 
incorporation of the Middle East into the capitalist world economy 
during the nineteenth and the early twentieth centuries, Roger 
Owen makes the argument that demand from European markets was 
the major impetus behind both economic growth in the Ottoman 
Empire during the /ong nineteenth century and the peripheralization 
of the Ottoman economy.? Whereas this process resulted in grow- 
ing economic and political dependency of the Ottoman state vis-à- 
vis the European powers, it also had a revitalizing impact on many 
Ottoman cities and on everyday life in general. During the second 
half of the century, urban commercial centers such as Izmir, Istanbul, 
Beirut, Aleppo, Haifa, Alexandria, and many others became more 
cosmopolitan, more multicultural than ever.!? The growing interac- 
tion between local and foreign traders gave raise to complex business 
situations that had to be legally accommodated. The use of credit and 
purchase-in-advance in the mercantile communities expanded to an 
unprecedented scope, and foreign merchants had a hard time coping 
with violations of credit-based contracts and the nonpayment of debts 
by Ottoman subjects. The European consuls made a great effort per- 
suading the Ottoman government to establish commercial courts 


26 OTTOMAN NIZAMIYE COURTS 


that would provide a standard means of settling commercial disputes 
between Ottoman and foreign traders. This effort was accompanied 
by diplomatic pressure to conduct business in accordance with British 
or French commercial law.?? 

In 1847, the first organ of what would soon become the mixed 
courts was established in Istanbul to address lawsuits between trad- 
ers, be they Ottoman or foreigners. However, the absence of legal 
tools defining the operation of the tribunal was apparent, and a more 
serious legislative and administrative project was advanced in design- 
ing the commercial court, still defined as council (meclis). Within less 
than a decade, commercial tribunals were established in urban centers 
of considerable commercial activity, such as Izmir, Edirne, Selanik, 
Beirut, Cairo, Damascus, and Aleppo. These tribunals consisted of 
representatives of the Ottoman and European mercantile communi- 
ties, assisted by translators, and they settled disputes between Ottoman 
and foreign merchants, and disputes among Ottoman merchants. In 
the latter case, the attendance of the European representatives was 
not required. The process of legal transplantation in the commercial 
domain was accomplished with the adoption of the French codes of 
land and maritime commerce in 1850, and the procedural code for 
the commercial courts in 1861.?! Additional commercial tribunals 
were established in the process, and their administration was further 
rationalized. 

The adoption of the commercial codes was quite significant as far 
as the process of legal borrowing in general was concerned. In the 
minds of the reformers and the legal community, it was recognized 
as a precedent that made a massive transplantation of civil law into 
the Ottoman legal system a viable option. It also set French law as 
the preferable model to be followed, rather than the British law. The 
Ottoman inclination toward the former was guided by practical rea- 
sons. The availability of a homogenous code divided into numbered 
articles promised a relatively smooth process of transplantation, in 
addition to the fact that commercial justice in England was unsatis- 
factory at the time, causing the British mercantile community to push 
for a comprehensive reform of the British commercial law. 

During the nineteenth century, the international community in 
the Ottoman domains was growing, as well as the number of the 
Ottomans who enjoyed ex-territorial legal rights. Civil and crimi- 
nal conflicts between Ottomans and non-Ottomans, and among 
Ottomans who enjoyed foreign protection, presented a challenge to 
the Ottoman government that had to find legal solutions within the 
limiting context of the capitulations. The capitulations, or “privileges” 
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(imtiyazat), as the Ottomans called them, were originally concessions 
granted to foreigners by the Sultan in the framework of agreements 
with foreign states. The Treaty of Küçük Kaynarca, which concluded 
the Russo-Ottoman war of 1768-1774, rendered the capitulations a 
means for the Russians, and subsequently to other powers, to enjoy 
wide ex-territorial rights in Ottoman domains, thereby systematically 
undermining Ottoman sovereignty.?? Since the mid-eighteenth cen- 
tury, a growing number of Ottoman individuals, including Ottoman 
employees of foreign consulates and embassies, dragomans, mer- 
chants, moneychangers, and people of other trades, enjoyed the desir- 
able official status of foreign protégés, which exempted them from 
Ottoman jurisdiction in some legal and commercial matters. The 
commercial privileges associated with this position, such as reduced 
tariffs and tax exemptions, motivated a dynamic market of patents that 
guaranteed the status of protégé. In spite of recurring protests by the 
Ottoman government, European consuls and ambassadors sold pat- 
ents of various categories to non-Muslim artisans, shopkeepers, and 
moneychangers, on the grounds that they were facilitators of business 
between Ottomans and foreigners. These patents soon became com- 
modities that were bought and sold among non-Muslim Ottoman 
subjects, regardless of the capitulations’ original raison d’étre.?* Feroz 
Ahmad argues that until the first decade of the nineteenth century, 
the Ottomans still thought of the capitulations in terms of recipro- 
cal rights, which benefited them as much as the foreigners. But with 
the rising number of individuals enjoying ex-territorial privileges in 
Ottoman domains, the growing European political and diplomatic 
influence, and the wholesale abuse of these privileges by foreign sub- 
jects, it became clear to the Ottoman authorities that the capitula- 
tions were detrimental to Ottoman sovereignty. In the second half 
of the nineteenth century Ottoman frustration over the abuse of the 
capitulations was unequivocal.”> Being the ultimate signifier of sover- 
eignty, the legal system seemed to be ripe for drastic refashioning. 


THE EMERGENCE AND CONSOLIDATION OF THE 
NIZAMIYE COURTS: 1864-1879 


The modern principle of separation of administrative and judicial 
powers was one of the features that distinguished the Nizamiye law 
from the preceding concept of justice. Nevertheless, it was the cen- 
tralizing reforms in the provincial administration that formed the 
immediate context to the emergence of the new judicial system. A 
vision of state centralization and rationalization resulted in what was 
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probably the most ambitious piece of legislation during the tanzimat 
period, namely, the provincial laws of 1864 and 1871, known as the 
Viláyet Laws.? Signifying a transition from the phase of administra- 
tive experimentation to the phase of a generalized system of admin- 
istration, this legislation redefined the imperial administration of the 
provinces. The laws established new administrative units arranged 
in a hierarchical structure and run by salaried bureaucrats appointed 
by the central administration. The provinces, termed now vildyets, 
instead of eyelets, were headed by the provincial governor (vali). They 
were divided into provincial districts (sancaks or livas), headed by the 
district governor (mutasarrıf). The latter units were subdivided into 
counties (kazas), directed by the kaymakam. The counties were sub- 
divided into townships (nahiyes), headed by the miidiirs, and villages 
(karyes), headed by the headmen (muhtars). Administrative signifi- 
cance was attributed to the provincial capitals, which were responsible 
for the lower administrative units in their jurisdictions. The provincial 
laws introduced the new concept of municipality into the Ottoman 
bureaucratic language. Despite some deviations from the rule, neces- 
sitated from special circumstances, the new administrative system was 
designed to guarantee the homogenization of administrative practice 
across the imperial domains.?” 

The judicial part of the provincial laws was a solid demonstration 
of legal borrowing from the French, forming a defining moment in 
the emergence of the Nizamiye court system as a whole. The provin- 
cial laws delineated a clearer judicial hierarchy and division of labor 
between the various judicial bodies. Three judicial organs were to 
operate in the province: the Şeriat court, the criminal tribunal, and 
the commercial court. The titles of these bodies showed continuity 
in the evolution of the courts: while the Şeriat courts, being a well- 
developed institution, were defined as mahkeme (court of law), the 
non-$e77i judicial organs were still defined as meclisler (councils). On 
the whole, the latter were part of the administrative council system, 
which was the backbone of the new provincial administration. The 
founding feature of the councils was the combination of appointed 
office-holders and representatives from the local community, chaired 
by senior officials. The members of the councils were appointed by 
nominating councils (meclis-i tefrik). Rather than an expression of 
some liberal ideas of representation, the participation of the local 
representatives in the councils reinforced the underlying principle of 
state centralization, as the nominating councils consisted exclusively 
of state officials. The lower criminal tribunal was termed Council 
of Judicial Appeals and Crimes (meclis-i temyiz-i Hukuk ve Cinayet). 
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The provincial tribunal of appeal, entitled High Council of Appeal 
(Divan-ı Temyiz), served as a second instance and was composed 
of three Muslims and three non-Muslim members. It was presided 
over by the judicial inspector (müfettiş), who was appointed by the 
Seyhiilislam.?® At this stage, the entire judicial system, including the 
commercial and criminal courts, was still subordinate to the office of 
the Şeyhülislam. The Ser^i judges, now termed naibs, were members 
in both the judicial and administrative councils.?? 

Legal transplantation typically begins with legislated texts that 
introduce borrowed concepts, but the positive law in itself is not 
necessarily an indication of the actual success of the transplanta- 
tion. This was clearly the case with the judicial reforms that were 
introduced through the provincial laws. The concept of separation 
between the judicial and the administrative powers, which emanated 
from the French doctrine of separation of powers, was stated in the 
Ottoman provincial laws. However, as demonstrated in a recent study 
of Ottoman Vidin, the new councils were dynamic sites of social and 
political interactions at the local level, involving the imperial govern- 
ment, members of the local elite, and the wider population. Local 
notables served in both judicial and administrative councils at the 
same time, while identifying the new opportunities for exercise of 
power that were embodied in the new councils.?? The tension between 
ideals and realities with regard to the concept of separation of powers 
persisted in later years, as I shall show later. 

Whereas the administrative mechanisms established by the provin- 
cial laws remained valid until the demise of the Empire, the judicial 
part of these laws formed merely a stepping stone for more elabo- 
rate legislation, which reached a high point in 1879. The numerous 
regulations, laws, and imperial decrees issued between the years 1864 
and 1879 reveal the extraordinary intensity that characterized the 
refashioning of the Ottoman judicial system. This dynamic effort of 
legislation and reorganization of the Nizamiye judicial system is a 
bewildering matter for the historian who wishes to put some order in 
what might otherwise look like a cacophony of administrative units, 
changing terminology, and constantly changing procedures. To this, 
one should add the fact that the imperial capital had its own judi- 
cial arrangements, which resembled, but were not identical to, the 
provincial ones. Additional complexity resulted from the existence 
of autonomous or semiautonomous provinces, which had their own 
judicio-administrative peculiarities, such as the Hijaz, Yemen, Mount 
Lebanon, Egypt, Crete, and Bosnia. Yet the single most important 
event in the evolution of the Nizamiye courts during the 1860s 


30 OTTOMAN NIZAMIYE COURTS 


and the early 1870s was the legislation of the civil code, the Mecelle 
(Mecelle-i Ahkam-1 Adliye). 

The brilliant reformer and jurist Ahmet Cevdet Paga (1822-1895), 
who started his career as a kadı, was the figure most identified with 
the creation of the Nizamiye courts in the early 1860s. His educa- 
tional background and worldview reflected a sociocultural environ- 
ment, partially pervaded by new ideas about religion that were not 
configured along the European religious/secular divide; and Cevdet 
Paşa himself never thought in the binary terms of religious/secular.*! 
In the years 1868-1876, Cevdet Pasa led the project of compiling a 
new civil code, known as the Mecelle-i Abkám-: Adliye, which came 
to be a pillar of the civil domain in the Nizamiye court system and 
was used in the Serzat courts as well. The legislation of the Mecelle 
was preceded by a debate among high officials over the question of 
whether or not to translate the French code civil and to apply it in the 
Ottoman courts. In the final analysis, the idea of adopting the French 
code civil was a consequence of the incorporation of the Ottoman 
market into the world economy. In his memoirs, Cevdet Pasa wrote 
that the expansion of trade between Ottomans and Europeans and 
the ensuing rise in the number of the latter in the Empire's territory 
posed a judicial challenge, especially since the Europeans complained 
about their disadvantaged position in the Şeriat courts.?? Backed by 
the French ambassador and other members of the diplomatic com- 
munity, the minister of commerce Kabuli Paşa led the group that 
supported the translation and adoption of the French code civil, and 
he even started to translate it to Turkish. Eventually, the group that 
preferred a civil code derived from Islamic law gained the upper 
hand over those who supported the adoption of the French code, 
and Cevdet was appointed to head the committee to draft the first 
Ottoman civil code.?? 

The Mecelle, enacted between 1869 and 1876, included sixteen 
books addressing the issues of sales, debts, ownership, lawsuits, evi- 
dence, and judicial procedure, to name but a few.** It was Islamic 
Hanafi law adjusted to meet actualities. At the same time, the code 
echoed principles derived from French law in terms of substance 
and structure. Scholars differ as to the actual nature of the Mecelle. 
According to Joseph Schacht, “The experimentation of the Medjelle 
was undertaken under the influence of European ideas, and it is, 
strictly speaking, not an Islamic but a secular code.”*° Majid Khadduri 
and Herbert Liebensky, on the other hand, argue that the Mecelle is 
not a code in the European sense, but rather a *nonconclusive digest 
of existing rules of Islamic law.”3 It seems to me that both positions 
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are guided by an “either-or” impulse, having two supposedly dichot- 
omous and homogenous categories in mind, the Şeriat and European 
codes, or religious and secular, respectively. These options do not 
take into account the possibility that a full-fledged civil code could 
be a hybrid legal artifact, containing both Islamic and European fea- 
tures. In fact, the Mecelle meant more than merely a new organiza- 
tion of Hanafi law into numbered articles. What made it a “real” civil 
code, comparing to the old kanunnames (digests of sultanic law), was 
its mode of application as a legal standard in force in Nizamiye and 
Seriat courts throughout the empire, whereas previously, the judge 
addressing civil and criminal matters in the $eriat court had a consid- 
erable leeway in choosing the sources relevant to this or that case.” In 
retrospective, the Mecelle was proven a remarkable Ottoman achieve- 
ment, as it survived in the legal systems of most of the nation states 
that succeeded the Ottoman Empire into the 1980s. The single non- 
Muslim state in the Middle East, Israel, was among the last ones to 
abolish the Mecelle in 1984.55 

The first Ottoman constitution (Kanun-ı Esası, 1876) included a 
section on the courts that can be seen as a synopsis of the principles 
that were deemed to be the pillars of the reformed court system.?? 
Though this law was abolished in 1878, mainly due to its inherent lib- 
eral implications, its stress on the rule oflaw remained unchallenged in 
the years that followed. In the judicial sense, this law was never truly 
abolished. Each of the ten clauses that dealt with the courts (clauses 
81-91) was an embodiment of the rule of law: judges were not to be 
removed from office unless subject to criminal charges; trials were 
to be public with the exception of special situations prescribed by 
law; courts were not allowed to dismiss cases that belonged to their 
jurisdiction, including cases that involved lawsuit between individu- 
als and the state; the courts were totally independent, and interfer- 
ence with their decisions was prohibited; the courts (both Şeriat and 
Nizamiye) were to be the only legitimate judicial bodies; judges were 
not allowed to hold nonjudicial offices; public prosecutors were to 
be appointed. The Constitution prepared the ground for subsequent 
legislation, stipulating that a particular law would lay down the struc- 
ture of the new court system and the related specificities.*° 


THE STRUCTURE OF THE 
COURT SYSTEM AFTER 1879 


The creation of the Mecelle and its legislative aftermath illustrates the 
contingent nature of legal borrowing and the unexpected twists and 
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turns it might take. The selective transplantation of French legal con- 
cepts, evident in the council system and the codification of criminal 
and commercial law in the 1850s and the 1860s, was followed by the 
reenforcement of Şer law in the form of the Mecelle. Yet the latter did 
not signal standstill as far as legal transplantation was concerned. In 
1877 the government sent a senior jurist Vahan Efendi to study the 
various judicial procedures employed in Europe and propose the one 
most suitable for the Ottoman legal system.*' Merely three years after 
the publication of the last part of the Mecelle, legal transplantation was 
rigorously resumed with the introduction of two procedural codes 
and a reform law. The Code of Civil Procedure, the Code of Criminal 
Procedure, and the Law of the Nizamiye Judicial Organization, all 
published in 1879.4 These laws rendered the Nizamiye courts more 
similar than ever to their French equivalent, although the Ottoman 
legislature did not intend to turn its courts into a replica of the French 
legal system, and the hybrid nature of the Ottoman legal borrowing 
was maintained. 

The three laws were a milestone in the evolution of the Nizamiye 
courts not only because they improved the daily routine in the courts 
and made them more efficient, but also because they signified, and 
at the same time enforced, a new formalistic legal culture, which I 
shall discuss in depth in chapter three. The Code of Civil Procedure, 
containing 297 clauses, was prepared by the same committee that 
had drawn up the Mecelle. It was a hybrid text that exhibited a good 
deal of Şer”; principles. The 487-clause Code of Criminal Procedure, 
however, was not hybrid, in the sense that it did not resort to any 
Şer”; principles of criminal procedure. At the same time, the trans- 
plantation was clearly selective, and French concepts that were not 
in line with the autocratic, centralizing motivations of the Hamidian 
state were not adopted. This was the case with the jury system, which 
existed in the French legal system. In what follows I portray a sche- 
matic picture of the structure of the Nizamiye courts, the way it 
was laid down by the procedural codes and the Law of the Nizamiye 
Judicial Organization.* 


General Structure 


The court system as a whole consisted of three judicial levels: the 
courts of first instance (bidayet), the courts of appeal (istinaf), and the 
Court of Cassation in Istanbul (Mahkeme-i Temyiz). The law divided 
each court into civil (hukuk) and criminal (ceza) sections. The Law of 
the Nizamiye Judicial Organization recognized the councils of elders 
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in the villages and the townships as peace tribunals, authorized to try 
minor offenses that required monetary punishment, and settle minor 
civil disputes upon the consent of the parties involved. In actuality, 
however, the Nizamiye community never recognized the councils of 
elders as courts of law. Arguably, these councils did not function as 
regular peace courts, and the agreements they facilitated could not be 
brought before the courts.** During the period of the Young Turks, 
the Law of the Peace Judges (1913) was an attempt at instituting full- 
fledged peace courts run by professional judges, but it is not clear to 
what extent it was implemented.* 

The judicial personnel in the Nizamiye courts consisted of individ- 
uals trained in the //miye educational institutions, namely, medreses, 
alongside graduates of the Nizamiye Law School (established 1878), 
the School for Şer judges (established 1855), in addition to other 
educational institutions that were founded in the course of the tan- 
zimat venture. This composition did not change until the period of 
the Young Turks.*ó 

The division between the imperial capital, “the abode of felicity,” 
and the provinces had always been a fundamental notion in Ottoman 
political imagination. The capital was not only the administrative 
nerve center of the empire, but in its capacity as the city where the 
sultans, *the shadow of God on earth," resided, it assumed a sense 
of elitism and cultural superiority. This elitism, signified by the divi- 
sion between the center (Dersaadet) and the provinces (taşra), was 
reflected in institutionalized markers of prestige, namely, the estab- 
lishment of first-class and second-class judges. This distinction, in 
itself, was merely a continuation of an earlier practice, yet it had new 
implications, given the overall transformation of the judicial system. 
The judges of the second class (mertebe-yi saniye), which were deemed 
to be more prestigious and were better paid, consisted of the court 
presidents, members, and prosecutors of the imperial capital, and 
their appointments were sanctioned by an imperial decree. The judi- 
ciary of the first class (mertebe-yi ulá) consisted (with few exceptions) 
of the provincial judiciary, who were appointed by provincial commit- 
tees. The staff that was not involved in adjudication, namely, nota- 
ries, clerks, bailiffs, and execution officers, belonged to the first class. 
To qualify for inclusion in the second class, judges had to be either 
outstanding graduates of the Law School, or individuals of consider- 
able court experience, not necessarily as judges. They could be former 
clerks in the courts of the capitals or in the Ministry of Justice, head 
clerks or execution officers in the provincial courts of appeals, and 
similar positions. 
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The Courts of First Instance 


The hierarchical structure of the courts and their jurisdictions fol- 
lowed the pattern that had been prescribed by the provincial laws. 
The courts of first instance, which were the backbone of the system, 
were of three types, in line with the status of the administrative unit 
in question: the county (kaza), the provincial district (diva), and the 
provincial centers (vildyet). In each of these units there was a court of 
first instance that saw cases in accordance with its hierarchical status. 
Hence, the county courts of first instance addressed civil cases of 
lower sums and criminal offenses of lower severity, whereas the courts 
of first instance at the provincial centers addressed cases of the high- 
est sums and highest criminal severity. To what extent the separation 
between criminal and civil sections was maintained in the county 
courts of first instance is not entirely clear. It appears that in most 
places the same panel addressed both civil and criminal cases." In 
counties that lacked courts of commerce, the courts of first instance 
addressed commercial disputes as well. In the late 1880s, there were 
forty-seven specialized courts of commerce in the empire. Each of 
these courts consisted of a president and four members (two perma- 
nent, and two ex-officio). The capital had its own unique arrange- 
ment: the First Court of Commerce (Birinci Mahkeme-yi Ticaret) 
addressed disputes between Ottoman and foreign merchants; each 
day was dedicated to merchants of a specific nationality.4? The Second 
Court of Commerce (Ikinci Mahkeme-yi Ticaret) addressed disputes 
between Ottoman merchants. The Court of Maritime Commerce 
(Ticaret-i Bahriye Mahkemesi) formed another judicial forum. 

The composition of the court panels reflected their level in the 
judicial hierarchy. The panel of the county courts consisted of a 
president (reis) and two members, one of which was in charge of the 
scribal duties (baskatip), while the president and the other member 
performed pretrial investigations. In courts that maintained the divi- 
sion between the criminal and the civil sections, which was the stan- 
dard in the provincial district courts and the courts of first instance 
at the provincial centers, each section had its own panel, consisting of 
a president and two members. The panels were assisted by additional 
clerks, assistants, and bailiffs as needed. In most county courts, and 
in the civil sections of the higher courts of first instance, the president 
of the Nizamiye court was the local Şer judge, namely, the naib who 
sat in the Şeriat court. In courts of first instance that maintained the 
division between the civil and the criminal sections, the president was 
an employee of the Ministry of Justice.*° 
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In 1879 the Provisory Law concerning the Execution of Civil 
Court Decision (Ilamat-1 Hukukiyenin Suret-i İcrasına Dair Kanun-ı 
Muvakkat) rationalized an important aspect of the execution of court 
decisions.*! According to this law, the presidents of the civil sections 
were responsible for the execution of court decisions, with the assis- 
tance of execution officials. The gendarmerie was instructed to assist 
the courts in executing their decisions.*? 


The Courts of Appeal 


Courts of appeal (istinaf) operated in the provincial centers, namely, 
in the counties defined as the centers of the provinces. In these courts, 
the division to civil and criminal sections was sustained in several 
provinces, while in others the same panel saw both criminal and civil 
cases.?? In the former case, each section consisted of a president and 
four members, two of whom were appointed officials and the other 
two were ex-officio, selected by nomination committees from among 
the local notables. The president at the civil section was a naib, and 
the president of the criminal section was an official appointed by the 
Ministry of Justice. As prescribed by the Code of Civil Procedure, liti- 
gants could appeal decisions of the lower civil courts in civil disputes 
that involved the minimum amount of 5,000 kurus, or which per- 
tained to properties of a similar value. The right to appeal within 
sixty-one days from the issuance of the contested ruling rested with 
both the defendant and the plaintiff in the original case, and with 
other related parties, such as heirs, guardians, directors of commercial 
companies, and representatives of administrative units. The appel- 
late petitions had to follow the formal guidelines and be submitted 
directly to the courts. 

In addition to judicial review of rulings that emanated from the 
lower courts in their jurisdiction, the criminal sections ofthe appellate 
courts also served as first-instance courts for severe crimes (cinayet) 
that occurred in their respective provincial district, upon the recom- 
mendation of an investigatory body called Indictment Committee 
(heyet-i ittibamiye) and the public prosecutor. In such cases, an appeal 
could be brought to the Court of Cassation. 


The Court of Cassation 


The high court underwent several modifications since its establish- 
ment in 1861, then part of the highest legislative body, the Supreme 
Council of Judicial Ordinances (Meclis-i Vala-y1 Abhám- Adliye), 
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and until the reforms of 1879, when it was named after its French 
equivalent, the Court of Cassation (Mahkeme-i Temyiz).5* The duty 
of the Court of Cassation, which was located at the Ministry of 
Justice, was limited to deciding on the legality of the judicial deci- 
sion under review in response to appellate petitions. It could quash 
(nakz in Ottoman, from the French casser) judicial decisions on both 
substantive and procedural grounds, but it never revised the actual 
ruling of the lower court. Once a civil, commercial, or criminal court 
decision was quashed, the case had to be readdressed by the same 
court that had originally heard it, or, pending the agreement of both 
parties, the case was sent to another court of the same instance. If the 
decision was quashed due to a breach in procedure and if the judicial 
circumstances would allow it, the lower court could correct only the 
specific fault identified by the Court of Cassation. Otherwise, the 
case had to be retried. If a case that had been quashed in the Court 
of Cassation and returned to the lower court for revision was read- 
dressed in its entirety, it would be quashed again by the Court of 
Cassation.” 

Members of the Court of Cassations, appointed by a commit- 
tee of senior judicial officials, had to be at least forty years old and 
of considerable experience in the judicial system. The president of 
the high court could be appointed only from among the members 
of the same court, or from among the presidents of the appellate 
courts. Once appointed to the Court of Cassation, members and 
presidents were not to be removed from office without their con- 
sent. Originally, this court was divided into criminal and civil sec- 
tions, each consisting of six members and a president. In 1887, an 
additional department, the Petition Department (istida dairesi), 
was founded, which decided on the basis of documents, without 
conducting hearings. The Petition Department addressed appeals 
on civil rulings as well as criminal court decisions that pertained 
to crimes of low and medium severity (kabahat and cünha, respec- 
tively). The foundation of this department was a manifestation of 
the formalistic legal culture that characterized the Nizamiye court 
system, which I shall discuss in chapter three. 


The Ministry of Justice 


The administrative ancestor of the Ministry of Justice was estab- 
lished by Mahmut II in 1836, then defined Ministry of Trials 
(Nezaret-i Deavi), as part of the introduction of a modern admin- 
istration that was based on specializing ministries. The justice 
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ministry was modified in tandem with the general progression of 
the judicial reforms, and in 1870, when it was renamed Ministry of 
Justice (Nezaret-i Adliye), it assumed its role as the administrative 
headquarters of the Nizamiye court system and the facilitator of 
judicial reform until the demise of the Ottoman state. Ministerial 
positions during the nineteenth century were subject to dynamic, 
sometimes too dynamic, rotation, when ministers served in their 
positions no longer than a year. This was also the case with the 
Ministry of Justice. During the three years that preceded the 1879 
reforms, this position was manned no less than eight times, no ten- 
ure lasting more than a year. Among all the ministers of justice in 
this period, only Cevdet Paga was a legal expert, and it appears that 
he was most influential in shaping the Nizamiye institution in its 
early stages. The hectic change of positions while judicial reforms 
were underway suggests that these ministers, with the exception 
of Cevdet Pasa, did not have a significant impact on the general 
progression of the reforms. Serving merely several months in office, 
they certainly could not possess the sort of specialized knowledge 
that was required for getting involved with the legal nuts and bolts. 
It seems, therefore, that the judicial change in question was under- 
taken by the senior officials at the ministry, rather than the minis- 
ters in charge. 

Exceptional in this regard was the case of Said Paga, who was the 
minister of justice from December 1878 until October 1879, when 
he was appointed Grand Vizier and replaced in office by Cevdet Pasa. 
The consecutive terms of Said and Cevdet, two of the brightest states- 
men of the Hamidian era, formed an energetic momentum, as both 
were personally involved with the final consolidation of the Nizamiye 
court system, through the reforms of 1879. In 1886, following the 
appointment of Said to the Grand Vizierate, Cevdet Paşa returned to 
lead the justice system for the last time for an exceptionally long term, 
which lasted until 1890. During this period he did much to rational- 
ize the appointment procedures and the working of the courts in 
general. Cevdet's term marked a change in the pattern of rotation, as 
the terms in office became longer. His successor Hüseyin Riza Paşa 
served five years in office, and the last minister of justice during the 
Hamidian era, Abdurrahman Nureddin Pasa, served thirteen years in 
office, from 1895 until 1908. 

So far I have sketched out the evolution of the Nizamiye court 
system, and its resulting structure. The rest of the chapter will be 
dedicated to examining the major challenges that confronted the 
designers and practitioners of the Nizamiye law. 
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ASPIRATIONS AND REALITIES: 
LAW IN ACTION AFTER 1879 


Independence of the Courts 


The principle of the separation between the judicial and the admin- 
istrative authorities was stated in the provincial laws and in the 
Constitution (1876), but it was not really applied until 1879. This 
principle was put into judicial practice through article 20 of the Law 
of the Nizamiye Judicial Organization and article 3 of the Code of 
Civil Procedure. In addition, several significant administrative mea- 
sures were taken. For instance, administrative officials (mzilkiye) were 
no longer allowed to accept petitions that pertained to judicial mat- 
ters. The earlier procedure of submitting rulings of the Court of 
Cassation to the Grand Vizierate for ratification was abolished. By 
the same token, the practice of sending protocols from criminal tri- 
als to the Ministry of Gendarmerie was also brought to an end. The 
involvement of the Secretariat of Foreign Affairs (Hariciye Kitabeti) 
in disputes that involved foreign subjects stopped.” 

Of all the challenges related to a judicial transformation of this 
scope, grave as they may have been, putting the principle of judicial 
independence into practice was probably the most difficult task that 
the Ministry of Justice faced. In order to appreciate how radical this 
idea was in the minds of Ottoman officials, one needs to recall the 
centrality that the institution of the kadı had in the Ottoman admin- 
istration for centuries. The official responsibilities of the prereform 
Ottoman kadı included both judicial and administrative duties. In 
the course of the centuries, the kadzs throughout the empire assumed 
an increasing number of administrative duties, to the extent that 
they became the most important, indeed busy, figures in the local 
administration. Their daily administrative tasks included a remark- 
ably wide range of duties: they regulated and inspected the markets, 
they supervised the proper administration of the pious endowments 
(vakifs), they ensured the proper distribution of inheritances and 
the preparation of wills, they supervised the administration of the 
timars, they appointed the religious service providers such as the 
local prayer leader (imam) and the mosque preacher (hatip), they were 
authorized to manumit slaves, and they were in charge of the proper 
registration and administration of all sorts of contracts, from busi- 
ness to marriage, in addition to other official tasks that emanated 
from local circumstances.55 This is not to say that there was no divi- 
sion of labor between the judiciary (ehl-i ser’) and the administrative 
authorities (ehl-i örf) prior to the nineteenth century—there certainly 
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was. However, it had little in common with the modern doctrine of 
separation of powers, which was supposed to secure the independence 
of courts. The provincial laws removed most of the administrative 
tasks from the kadis and reassigned them to the local administrators, 
but they did not establish clear mechanisms to realize the ideal of the 
independence of the courts. The Ministry of Justice endorsed the 
separation of powers as an ideal that also called for the independence 
of the courts; yet it took time until the principle took root in the 
provincial administration, and even in the government. In the mean- 
time, intervention of provincial governors (valis) in judicial decisions 
was a common practice. 

The separation of powers was encountered with antagonistic reac- 
tions as soon as this principle was set in motion. In October 1879, 
Sir Austen Henry Layard, the British ambassador in Istanbul, sent 
a worried report about the reforms to the Marquis of Salisbury, the 
British foreign secretary. Layard wrote that during his recent journey 
in the provinces he heard *the gravest complaints" against the new 
reform. “These complaints, which come from the Turkish authori- 
ties and others whom I saw, were fully borne out by the information 
that I received from Consular Agents of England and countries.” 
Layard specified several problems, such as incompetence of the indi- 
viduals appointed as judicial inspectors and public prosecutors, and 
the reduction of the salaries of judges as a means of funding the costs 
of the reforms, in addition to favoritism and other ill practices. He 
dedicates a paragraph to complaining about the separation of the 
administrative and judicial powers: 


The removal of the tribunals from all control on the part of the Valis, 
their so-called independence, though good in principle, has been 
decided upon too soon. When a class of learned, intelligent, and hon- 
est judges has been formed, it will be quite right to make the tribunals 
independent; such a class does not, unfortunately, at present exists. 
The present judges are for the most part notoriously ignorant and cor- 
rupt. To place them beyond the control of the Valis [ ... [ is to give full 
play to corruption and injustice. The Valis, when appealed for redress, 
reply that they are forbidden to interfere with the Tribunals, and nei- 
ther redress not justice is to be obtained. 


Ambassador Layard raised the same concerns during an audience 
with the sultan, who seemed surprised to hear about these grievances. 
During that audience, the ambassador expressed full confidence in 
the provincial governors, whom he described as *capable and honest 
men, anxious for the improvement of the province in their charge, 
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and for the welfare of their inhabitants, and enjoyed the confidence 
of the populations, Christian as well as Mussulman.”°! 

This idyllic description of the governors, contrasted with the gen- 
eral incompetence that the ambassador repeatedly attributed to the 
judicial officials in many consular reports during the early 1880s, 
should not be taken at face value. At that very early phase of the 
reforms, British diplomats could receive information about new 
courts only from provincial governors and other senior Ottoman 
administrators, who were concerned about the apparent implications 
of the courts’ independence on their political power. The separation 
between the judicial and administrative powers, a radical innovation 
in the history of the Ottoman Empire, led to power struggles at the 
level of the provincial administration, as demonstrated in the follow- 
ing account, given by the British consul at Sivas: 


For instance, a notorious robber is arrested and imprisoned by the 
Vali; if no plaintiff appears within a certain time the law directs that 
the man should be released. In the case the Mufettish [judicial inspec- 
tor] or Mudaioumum (Public Prosecutor) sends a written order for the 
release of the prisoner to the officer of the Zaptiehs [gendarmerie]; the 
officer takes the order to the Vali, who directs him to pay no attention 
to it; a quarrel then ensues between Judicial and Administrative. 


Following the free trade treaties of the 1820s and the 1830s, foreign 
consuls increased their activities in the Ottoman provinces and were 
expanding their power, often exercising influence with senior officials 
on the one hand, and encountering resistance from local officials of 
the lower level on the other.ó* The British consuls realized that the 
removal of the governors’ power from the judicial sphere would elim- 
inate an important channel of exercising foreign influence in local 
affairs. Vice-Consul Gatheral wrote in October 1881 that “the work 
of a Consul become much more difficult, because the influence he 
was formerly able to exert through the Vali was to a great extent 
lost."65 British consular reports reveal that members of the consular 
corps were meeting with governors regularly, cultivating relation- 
ships with them in their efforts to promote the interests of the British 
government in the various provinces. Hence, there appeared to be a 
sort of ad-hoc collaboration between some governors and the con- 
suls, in an effort to work against or around the independence of the 
courts. In December 1879, the governor of Konya told Vice-Consul 
Stewart that “these courts and inspectors may be necessary in highly- 
civilized communities, but expensive and unnecessary luxuries here; 
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that the cases are generally simple, and do not require a very scientific 
procedure.”°° 

The pressure to compromise the principle of the courts’ indepen- 
dence was substantial and, at times, successful. In November 1880, 
the Ottoman government ordered the courts in the province of 
Trabzon to refrain from releasing violators of the public orders who 
had been arrested by the administrative authorities, without the gov- 
ernor's consent.” Various sporadic attempts of the government to 
contravene the law and to interfere with judicial proceedings were 
evident in other cases, especially in politically sensitive circumstances. 
Thus, for example, the central government restored the provincial 
governors’ authority in the eastern Anatolian provinces in 1888 to 
interfere in the working of the courts as a means of handling the 
growing tensions between Armenians and Kurds in these regions.9? 
In Mount Lebanon, governors were particularly reluctant to give up 
their control over the judiciary, exhibited in their involvement with 
appointments, dismissals, and interventions in judicial proceedings. 
The Hamidian regime tended to close its eyes to this local devia- 
tion from the doctrine of the courts’ independence. Not before 1912, 
however, and following frequent grievances, the government warned 
the provincial governor of Mount Lebanon against intervening with 
the judicial matters. This move was proven effective, as “the prin- 
ciple of the independence of the judges from administrative control 
became reasonably established in Mount Lebanon.” 

British views about the judicial reforms were guided by their 
political and economic interests in the provinces, and they, therefore, 
adhered to a double standard with regard to the separation of powers. 
In 1881, the British consul at Sivas Sir Charles Wilson protested in his 
report against the influence of Governor Hakki Pasa on the courts 
of Sivas (central Anatolia), which defeated “the primary object of the 
new Regulations." He argued that the payment of the judges' salaries 
in that province depended on the signatures of the governor or the 
provincial treasurer (defterdar), as a means of rendering the judicial 
staff totally submissive to the former. He mentioned a case in which 
the salary of the judge at the criminal court of appeal was withheld 
because “he showed a certain independence during the trial of the 
Armenian rioters.””° 

The objections of the provincial governors and the consuls to the 
reforms were usually guided by interests. Yet sheer ignorance on the 
part of the consuls regarding legal matters in general and the nature 
of the new Ottoman courts in particular, in addition to the usual 
patronizing attitude toward the easterners, further contributed to the 
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grim depictions of the new courts. The following view, written by 
Vice-Consul Stewart in his reports on the courts of Konya, in central 
Anatolia, may be indicative: 


The Cadi is said to be honest, but, like most of his class, fanatical. 
He is President of the Civil Appeal Court, as well as the Sheri [Seriat 
court]. He openly deplores having to judge according the civil law. 
He looks with hatred and contempt on any other law but Sheri and 
Mefelle [should be Mecelle], and decides, whenever possible, accord- 
ing to them. A very necessary reform is to deprive this class of offi- 
cials of appointments in the common law courts. It is impossible to 
expect such officials from their religious training to be anything else 
but fanatical.” 


This depiction was nonsensical. The vice-consul, who portrayed 
the judge as a religious fanatic who did everything in his capacity to 
avoid the civil law and apply the Mecelle instead, missed the fact that 
the Mecelle was actually the civil law. Equally nonsensical was the 
usage of *common law courts" in the context of a judicial system that 
was modeled after the Continental law. A similar demonstration of 
ignorance concerning Ottoman law was apparent in the absurd report 
of Ferdinand Bennet, the vice-consul of Anatolia, on the civil section 
of the Nizamiye court in the Anatolian sancak of Kayseri: 


This court is subdivided, religious cases in which Moslems only are 
concerned being dealt with, if the litigants desire, by the Judge alone 
(assisted by the Mufti, if necessary), according to the law of the Koran 
Scheri. Cases in which Christians only are concerned, or a Christian 
and a Mahommedan, or Mahommedans only, if they desire it, are 
brought before the Judge and members of the Court, and are decided 
according to civil law and the Mejeb [should be Mecelle]. This Mejeb 
is a compilation from the Koran, commenced long ago and being con- 
stantly added to; it is an attempt to reconcile the inconsistencies and 
contradictions of the Koran, I believe, arranged so as not to clash with 
existing civil laws and to present the Koran in a practical and accept- 
able form to the people; but the Turks have never got over their aver- 
sion to the laws of man, and would hail with rapture the total abolition 
of this side of the Bidaet Hukuku.”” 


Resistance oflocal administrators to the independence ofthe courts 
was apparent throughout the 1880s and the 1890s, and it encoun- 
tered recurring attempts of the central judicial administration to 
enforce the separation of powers. In June 1885, the ministry informed 
its officials that the military chief of staff (makam-ı Áli-yi serasker) 


THE NiZAMIYE COURT SYSTEM 43 


had received several reports according to which administrative offi- 
cials ordered, verbally and in writing, police officers to postpone the 
execution of arrest warrants issued by judicial officials. This interven- 
tion was considered pressing enough a matter to be handled at the 
Council of State. The latter issued a decision prohibiting any such 
intervention from administrative officials, thus reinforcing the prin- 
ciple of separation of powers.” 

The Council’s decision was implemented only to a limited extent 
though. Thirteen years later, in 1898, the ministry wrote to its 
employees that although it had time and again reiterated the prin- 
ciple of the courts’ independence in all legal matters, “several admin- 
istrative officials intervened in judicial matters, hence violating the 
authority of judicial officials.” The ministry explained that substan- 
tive and procedural laws were designed, above all, to secure the sep- 
aration of powers.” The last part of the circular, the bottom line 
really, provides a glimpse at the local political dynamics. The ministry 
complained that according to recent reports, people of influence had 
been appointed as court members. It explained that membership in 
the Nizamiye courts was not akin to membership in the municipal 
councils. The ex-officio court member was required to fill in for the 
professional president of the court or the public prosecutor in their 
absence, and therefore should possess the appropriate qualifications. 
The ministry blamed mainly the nominating committees that did not 
act *neutrally."/ Hence, as far as the ministry was concerned, the 
intervention of administrative officials in judicial affairs and the inter- 
vention of people of influence in appointments with the intention to 
promote private interests were part of the same problem, namely, the 
vulnerability of the principle of the courts’ independence. The min- 
istry's clarification that “membership in the Nizamiye court was not 
akin to membership in the municipal councils" reflects a paradox that 
the ministry faced on the issue of appointments. The municipal coun- 
cils were composed of ex-officio and elected members. Membership 
in the municipal councils was often a prerogative of certain families, 
and given the fact that council members were not paid a fixed salary, 
they obviously were members of the elite." Members of the Nizamiye 
courts were elected as well. Clearly, power-holders at the local level 
identified in the Nizamiye courts of first instance opportunities simi- 
lar to those evident in the councils. But while the center seems to have 
accepted the influence of local notables in the councils as a given, 
regardless of its efforts to assimilate local power bases into the state 
apparatus, such practice clearly could not be tolerated in the judicial 
sphere because it seriously undermined the principles of the courts’ 
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independence and separation of powers. At the same time, there was 
not much the ministry could do, given the existing method of select- 
ing court members. 


Financing the Courts: The Price of Justice 


One could hardly imagine a poorer timing for the launching of the 
judicial reforms in 1879, when the Ottoman state experienced one 
of its worst financial crises ever. Since the mid-1850s, the Ottoman 
government was accumulating debts as a result of massive borrowing, 
starting with the sale of long-term bonds in the European financial 
markets as a means of financing the Crimean War. The dramatic rise 
in exports, the availability of international capital, and the increase in 
direct foreign investment created an ambiance of economic prosperity 
during the first half of the 1860s. European lenders took advantage 
of the Ottoman demand for cash, thus imposing stifling interest rates 
that were as high as 10-12 percent. In the late 1860s, it became evi- 
dent that the accumulated debts had reached a dangerous point, the 
overall amount of debts being larger than the total state revenues, 
in addition to the unexpected shortage in European capital follow- 
ing the depression of 1873. Rather than proclaiming bankruptcy, 
the government declared a moratorium on the payment of debts in 
1875-1876 and demonstrated willingness to work out a financial 
formula that would allow it to meet the claims of its creditors. The 
financial deterioration throughout the 1870s resulted in the founda- 
tion of the Public Debt Administration, an organization controlled 
by European officials, which guaranteed the payment of debts and 
the availability of foreign capital under more reasonable terms.’” The 
government in general and Said Paga in particular were eager enough 
to get the new project of judicial reform underway in spite of its heavy 
costs. 

The introduction of new salaried positions, such as judicial inspec- 
tors and public prosecutors, together with the establishment of an 
appellate mechanism, the expansion of the court system and the 
rationalization of its daily working procedures, was a costly business 
that put a considerable burden on the provincial treasuries.’® The lat- 
ter paid the salaries, and the amounts differed from one province 
to another. In Adana (southern Anatolia), for instance, the monthly 
wage of the president at the civil section of court of first instance was 
3,000 kuruş, among the highest salaries in the provincial administra- 
tion. The total amount required for covering the wages of the presi- 
dents, the court members, and the scribal staff in both the civil and 
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the criminal sections of the Adana court of first instance exceeded 
8,000 kuruş per month. An additional amount of 13,000 kuruş was 
required for the salaries of the staff of the provincial court of appeal, 
and 6,000 kuruş for salaries in the court of commerce. The judi- 
cial inspector earned 7,500 kuruş per month. The public prosecutor 
earned 3,000 kuruş, and his deputy was paid 1,800 kuruş a month.” 
In poorer provinces wages could be significantly lower: 1,000 kurus 
for a president at the court of first instance, and 70 kuruş for each 
member of the court.®° The poor budgetary situation throughout the 
empire rendered these expenses very difficult to meet, resulting in 
the haphazard payment of salaries during the transitional phase. In 
1879, the prominent reformer and statesman Midhat Paşa, then the 
provincial governor of Syria, was frustrated enough to order his sub- 
governors to avoid executing the judicial reforms in the criminal sec- 
tions of the courts. Midhat Pasa, who was furious at the Grand Vizier 
Said Pasa, explained to the British ambassador Layard that he took 
this drastic measure in protest against the fact that judges earned 
“miserable salaries, were irregularly paid and sometimes not at all,” 
a situation that called for corruption, as Midhat Paga warned.?! The 
temptation faced by the judicial staff to take bribes in order to make 
the ends meet was immense. Indeed, the British consular reports as 
well as Ottoman correspondence indicate that judicial corruption was 
a widespread phenomenon in this period, although it is impossible to 
determine its scope in accurate terms. Corruption and the responses 
of the central judicial administration to this problem will be discussed 
in chapter four. 

It seems that toward the late 1880s, after completing the transi- 
tional phase, the financial situation of the court system stabilized, as 
it became almost self-sufficient and more efficient, as a result of an 
elaborate system of court fees that had to be specified in the court 
decisions, since 1879.82 Each and every action that involved the courts 
had its price tag. For instance, every document seen by the court cost 
the court user a registration fee of 5 kuruş. In order to initiate the 
judicial process in civil cases, the plaintiff had to pay the court a fee 
equal to 25 percent of the disputed sum specified in the petition. If 
such a sum was not specified, the plaintiff was summoned to court 
in order to determine the fee, and only then the judicial action could 
proceed. Issuance of a decision at the court of first instance cost from 
10 kuruş for lawsuits of up to 500 kuruş, to a fee of 100 kuruş for 
lawsuits pertaining to an amount of 3,000-5,000 kuruş. Every addi- 
tional 1,000 kuruş of value cost an additional fee of 20 kuruş. Each 
page of a summons-list entailed a fee of 5 kuruş in the court of first 
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instance, 10 in the courts of appeal, and 20 kuruş in the Court of 
Cassation. Every notification had a price tag of 10 kuruş plus extra 
charges pending the distance of the addressee from the court. A liti- 
gant who submitted a Protest against the Decision (itirazalPülbüküm) 
took the risk of having to pay another 25 percent in case of rejection. 
A petition to the court of appeal could cost the appellant 100 kurus 
in case of rejection. Litigants who appealed to the Court of Cassation 
had to take the risk of paying a fixed fee of 200 kurus, if the court 
found his appeal unjustified, yet if the court accepted his petition and 
sent it as a result back to the lower court for revision, the appellant 
had to bear the cost of a second trial. If a litigant thought that there 
was a reason for submitting a request for disqualification of one of 
the judges, and his request was denied, he had to pay the court 50 
kuruş. Execution of court decisions required the payment of addi- 
tional fees. 

Convicts had to bear the expenses of their trials, which were pre- 
scribed in the court decisions, in proportion with the severity of the 
crime. Offense convicts (kabahat) were charged a fee of 20 kuruş, and 
felony convicts (cinayet) were charged 100 kuruş. A person who had 
been convicted for a crime of medium severity (ciinha) or a felony, 
and wanted to appeal to the court of appeal, was charged a fee of 
100 kuruş. Failure to pay these expenses resulted in the seizure of 
the convicts’ properties and their sale by auction to cover the judicial 
dues. The revenues provided by the judicial fees were used to pay the 
salaries of the judicial staff, in addition to other expenses, such as pay- 
ment to expert witnesses.9^ 

This extensive system of fees, which were handled by the courts 
through coffers that existed in each of the courts, sustained their daily 
operation and reduced the temptation to take bribes. An elaborate 
procedure of registration and report that was regularly checked by the 
provincial public prosecutors allowed a good deal of transparency.*® 
However, it presented some serious problems as well. The handling of 
large sums of money required procedures regarding the nitty-gritty 
issues that concerned the collection of fees and fines, the transfer of 
money between administrative units, reimbursements, and the strict 
supervision of these actions through registration and report practices, 
in addition to disciplinary measures for the enforcement of such prac- 
tices. The establishment of this complex financial system that sus- 
tained the courts across the empire was an impressive achievement 
of the Ministry of Justice. Yet its complexity and scope called for 
irregularities as well. Inadequate registration of fees and fines in court 
decisions was a common problem that impeded revenues, also causing 
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problems with the execution of the rulings. Problems occurred in 
the handling of bail in criminal matters and guarantees in civil mat- 
ters, as well as in the management of the properties and money of 
convicts. The ministry constantly tried hard to improve the relevant 
procedures. 

The high price of justice was another, more serious problem gener- 
ated by the burdensome fees. A vast body of critical legal scholarship 
that addresses social inequality in modern judicial systems has been 
accumulated since the 1970s. To put it simply, this critique aims at 
demonstrating that legal liberalism has worked best for those with 
economic and political power by allowing them to dominate, and 
even oppress, those less fortunate, thus creating unprecedented gaps 
between the wealthy and the poor. *The rule of law? is thus pre- 
sented as a myth.” The issue of the accessibility of modern courts to 
the poor is addressed in numerous studies that examine various judi- 
cial contexts. These studies demonstrate that people of limited means 
cannot fully benefit from modern legal regimes.?? This feature of 
the modern court was also evident in the Nizamiye courts, especially 
after their final consolidation, when the cost of the Nizamiye justice 
rendered it less relevant to the lower classes. Yet, the increasing costs 
of justice in the nineteenth and the twentieth centuries should not be 
interpreted nostalgically as a sharp deviation from an otherwise egali- 
tarian epoch. In his study on the courts of Cankiri and Kastamonu 
during the seventeenth and the eighteenth centuries, Boğaç Ergene 
shows that the poorer inhabitants of this region preferred to avoid the 
courts due to high court fees. He further argues that the amounts 
charged for judicial services increased significantly over a period of 
sixty years.?? This change of the early-modern court may indicate a 
beginning of the alienation of the underprivileged classes from the 
modern courts. Then again, more research on the costs of Ottoman 
justice in the preceding periods is required in order to make a definite 
argument. 


The Performance and Integrity of the Courts 


How effective were the Nizamiye courts? Any normative assessment 
of the overall performances of these courts cannot be but sketchy. 
The concept of judicial effectiveness is theoretically fluid to begin 
with. Evaluations of the efficiency of court systems that are based 
on comparisons between ideals and actual practice would most likely 
yield grim conclusions about the effectiveness of modern legal sys- 
tems across the board. This is evident in numerous studies produced 
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by the school of Critical Legal Studies, which seriously question the 
ability of the modern legal systems to live up to their glorified ide- 
als of rationality, objectivity, and efficiency?! In order to be mean- 
ingful, a historical (as opposed to ahistorical) analysis of judicial 
effectiveness will have to be comparative in nature, based on an 
examination of data produced by judicial systems that operate within 
a defined period of time, an ambitious task that will require a col- 
laborative project involving historians working on different regions 
of the world. Such a project is yet to be accomplished. An additional 
difficulty in the study of judicial effectiveness during the nineteenth 
century (and increasingly during earlier periods) emanates from the 
complexities that were typical of imperial states. The limited tech- 
nological means that were available to the administrations of these 
states in their effort to impose a uniformity of practice across their 
vast territories should be taken into account. Hence, rather than 
“grading” the performances of the Nizamiye court system, the pur- 
pose of the present discussion is to propose a general idea about the 
judicial effectiveness of the Nizamiye courts by relating to factors 
such as the management of the caseload, the overall integrity of the 
courts, and the implementation of policies. As some of the themes 
related to judicial effectiveness will be elaborated in the following 
chapters, the purpose at this point is to advance an eagle-eye view 
that is significantly different from the by and large negative common 
wisdom about the Nizamiye courts. 

The first comprehensive account of the caseload in the Nizamiye 
courts appeared in the statistical yearbook of 1897?? During that year, 
the Nizamiye courts of all instances across the empire (twenty-two 
provinces and the capital) addressed 195,122 cases in total, with the 
following distribution: the criminal sections addressed 162,182 cases 
from all categories. The civil sections addressed 25,572 cases that 
included financial issues related to tax-farming, ownership, rent, loans, 
guarantees, pawns, escrows, donations, credits, deeds, and other civil 
matters. The courts of commerce addressed 7,368 cases.?? The statisti- 
cal charts divided into various categories are extremely rich in infor- 
mation. The availability of statistical information of this magnitude 
is in itself an indication of administrative efficiency and sophistica- 
tion, as they are contingent on meticulous registration and report. 
The statistical yearbook, however, does not provide information that 
allows determining the average duration of court cases. An assessment 
can nonetheless be inferred from information provided in the case 
reports and the statistical charts that were published in the Ceride-i 
Mehakim. 
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The thousands of case reports published in the Ceride-i Mehakim 
summarize the details of cases decided by the Court of Cassation. 
Each report records the date of the decision issued by the lower court 
that was subject to appeal at the Court of Cassation, and the date of 
the latter’s decision. A statistical analysis of the dates provided will 
indicate a surprising efficiency of the Court of Cassation. By way 
of illustration, a survey of 130 case reports from various years that 
were published successively in the Ceride between August 25, 1900, 
and December 15, 1900 (this span was chosen at random), indicates 
an average of roughly nine months from the date of issuance of the 
original ruling until the decision by the Court of Cassation?* In 
32.5 percent of these cases, the high court decided within six months 
or less, while 58 percent required twelve months or less until decided 
at the high court. Only 6.3 percent of the cases included in this sur- 
vey required more than twenty-four months to be resolved at the 
high court. Though these numbers are fairly typical, they refer merely 
to the Court of Cassation, which was efficient by any standard. The 
information provided in the case reports does not allow a similar 
analysis of the average time that had elapsed since the initiation of 
cases at the lower courts until their completion in those courts. 

At least some idea about the performances of specific courts can 
be inferred, however, from statistical charts published in the Ceride. 
The editors included statistical data produced by particular courts 
over several consecutive years. It is difficult to tell why these spe- 
cific courts were chosen for this purpose. Was their performance in 
any way exceptional? Was it a matter of random sampling? Given the 
practical purposes of this official journal and the fact that it is imbued 
with references to irregularities, there is no reason to assume that 
these statistical data were manipulated in some way as a means of 
creating an idealized picture, which was clearly not an objective of 
the Ceride. In the fiscal year 1303 (1887-1888), the court of first 
instance at Mentese (province of Aydin) decided 485 criminal cases 
of cünha and kabahat categories. A total of 470 cases were received 
in the same year, and merely 15 originated from the previous year. 
From the 64 cinayet-type (severe crimes) cases decided in 1313, 10 
originated from the previous year, and only 5 were postponed to the 
following year.?? In the year 1312 (1896/1897), the Denizli criminal 
court of first instance in the Western province of Aydin decided 876 
criminal cases of various categories. The court started the following 
year (1313) with 79 cases originating from previous years. During 
that year, the court decided 828 cases and had to postpone 55 to the 
subsequent year.” In 1302, the court of first instance in the county 
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of Tavas (also in Aydin) received 86 new civil cases in addition to 40 
that originated from the previous year. From this total of 126 cases, 
39 were decided in 1302, 55 were closed without decision because 
the litigants did not follow up, and in 32 cases the decision was post- 
poned to the following year.” In 1314, it decided 783 cases, but the 
caseload seems to have grown considerably as the court started the 
year 1315 with 229 cases that originated from previous years.?? Natan 
Brun, who examined the details of some twelve reports on Nizamiye 
proceedings in late nineteenth and early twentieth centuries, which 
were written by Zionist settlers, reaches a similar conclusion con- 
cerning the overall satisfactory efficiency of the Nizamiye courts. 
These accounts are especially indicative, given the stereotypes that 
dominated Zionist representations of the Ottoman administration in 
Palestine. Hence, it appears that efficiency was not limited to the 
high court. 

The British consuls were on the whole hostile to the reforms of 
1879. The fact that they harshly discredited the Nizamiye courts 
immediately after the introduction of the new judicial structure 
without giving it a chance says something about the consuls’ pre- 
conceived opinions regarding the Ottoman administration in par- 
ticular and the “easterners” in general, rather than on the actual 
performance of the courts. In fact, the consular reports—negative as 
they were—indicate a high level of Ottoman governability, in spite 
of the objective difficulties. Had implementation been weak, there 
would hardly have been a reason for local administrators and vice- 
consuls in the provinces to oppose the separation of powers with 
such passion. The apprehensive consular reports that arrived from 
many parts of the empire during 1879 and 1880, bitterly complain- 
ing about the incompetence of the courts, leave no doubt as to the 
rapid execution of the new laws and regulation and the govern- 
ment’s determination to refashion the judicial system empire-wide. 
Exceptional was a report on Sivas submitted to British ambassador 
Layard in May 1880, only a few months after the introduction of 
the 1879 judicial reforms. This report gave a positive impression 
of the overall functioning of the courts: “The new system has only 
come into effect a few months, but has been more easily adopted 
than might have been supposed.” Some difficulties notwithstand- 
ing, the local court system is described as “on the whole good."!?! 
Compared to other consular reports, this description is atypical in 
its approving tone, which may be attributed to the fact that it was 
based on the account of an Englishman who knew the Ottoman 
administrative system better than any other British observer at the 
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time. Valentine Baker (1827-1887), an ex-major in the British army, 
had been expelled from the military after serving a year in prison 
for assaulting a woman. During the Russo-Ottoman war, he joined 
the Ottoman gendarmerie and was given the title Pasa. After the 
war, he was assigned a post in the Ottoman administration of the 
eastern provinces of Anatolia, and in 1882 he left for Egypt to com- 
mand the gendarmerie. It appears from the consular correspondence 
that throughout the years he spent in the Ottoman domains, Baker 
Pasa maintained semiformal connections with British diplomats that 
included the submission of general accounts on the situation in the 
provinces with which he was familiar. His unique position and empa- 
thy toward the Ottomans rendered his accounts more balanced and 
certainly free of the conventional prejudices that characterized the 
consular reports. 

When analyzing sociolegal change in a nineteenth-century impe- 
rial state of political, ethnic, and even geographic complexities such 
as the Ottoman Empire, the simultaneous introduction of new work 
procedures, habits, and legal culture across the vast territory may not 
be taken for granted. Therefore, examining the implementation of 
the judicial reforms in regions that were considered culturally and 
geographically “remote” from the imperial center allows assessment 
of the overall effectiveness of the judicial reforms. One could point to 
the case of Yemen as an example of a striking failure in the history of 
the Nizamiye courts. Following their reconquest of southwest Arabia 
in the early 1870s, the Ottomans created the new province of Yemen 
and tried to integrate it into the general administrative system. The 
official policy of adapting imperial administrative practices to local 
customs, however, resulted in an administrative system that differed 
considerably from other provinces. As part of this “adaptation” and 
in response to local pressures, the Nizamiye courts in Yemen were 
abolished altogether during the 1880s, and the comprehensive juris- 
diction of the Şeriat courts was restored. Yet, rather than interpreting 
the abolition of the Nizamiye courts in Yemen as a failure to execute a 
governmental program, Thomas Kühn insightfully explains this move 
as a confirmation of Ottoman colonial attitudes toward the indig- 
enous population, conceived as savages incapable of benefiting from a 
civilized judicial administration.’ As Kühn noted, the judiciary that 
replaced the Nizamiye courts in Yemen was not a reproduction of the 
pre-Nizamiye judicial order, but rather a refashioned judicial regime 
including features of the reformed law. The Şeriat courts in Yemen 
applied the Mecelle and probably other elements of Ottoman judicial 
modernity. 
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Yet, the state of affairs in Yemen was atypical. The relatively rapid 
implementation ofthe new judicial procedures in the peripheral regions 
of the empire was nothing but impressive. Haim Gerber comes to a 
similar conclusion concerning the administration of Nizamiye jus- 
tice in Ottoman Palestine. Gerber studied protocols produced by the 
criminal section ofthe Nizamiye court of first instance in the port city 
of Jaffa. A close analysis of these records (from 1887) brought him to 
the conclusion that the Jaffa court strictly adhered to the procedural 
law and did its job with integrity and fairness, revealing an awareness 
of legal subtleties. In support of this view, Gerber also mentions an 
account of the daily life in Jerusalem at the turn of the century, writ- 
ten by David Yellin (1864-1941). Yellin was born in Jerusalem to a 
distinguished family in the city. He was involved in the development 
of modern Hebrew, and during the Mandate period in Palestine he 
gained a reputation as a scholar of literature and history. In his mem- 
oir, Yellin describes in detail three murder trials that were conducted 
at the Jerusalem criminal court of first instance. Yellin was interested 
in these specific trials because they addressed the murder of a person 
from the Jewish settlement of Petach Tikva. Yellin's account, as well 
as his personal view, leaves no doubt as to the professional and fair 
court proceedings.!° 

A similar impression concerning the integrity ofthe courts in other 
peripheral regions emerges from the scores of case reports published 
in the Ceride, and yet more clearly from case reports that include full 
trial protocols, as illustrated by the following case, which was deliber- 
ated in 1888 at the Nizamiye court of first instance on the island of 
İmroz (today's Gökçeada). This island, located at the northern Aegean 
Sea, was undoubtedly a peripheral spot, with a small population of 
mainly Greek Orthodox Christians. In the trial, a twenty-four-year- 
old man called Astarati was accused of seducing a girl named Kali to 
have repeated sexual intercourse with him, as a result of which she got 
pregnant. Astarati refused to marry Kali and he was even accused of 
trying to get hold ofa drug that would cause an abortion. The village 
headman (muhtar) initiated his arrest; following an investigation, a 
bill of indictment was prepared, charging Astarati with the violation 
of article 200 of the Criminal Code. This article stipulates that a man 
who seduces a virgin under the promise of marriage and deflowers 
her will face a penalty of a week to six months of imprisonment. In 
addition to the criminal charges, Astarati faced a civil lawsuit brought 
by Kali, demanding a compensation of 100 /iras. The court needed 
three sessions for hearing witnesses provided by the prosecutor and 
the defense. Astarati tried to present Kali as a promiscuous woman 


THE NiZAMIYE COURT SYSTEM 53 


who had supposedly been engaged in sexual relations with many men. 
Her promiscuity being public knowledge, according to his line of 
defense, made it impossible to determine the father; thus, both crimi- 
nal culpability and civil responsibility could not be established. Typical 
to cases of sexual transgression, this was a complicated case, as there 
were no eye witnesses to the purported intercourse, and the court 
had to contend with indirect testimonies, many of which were based 
on hearsays. The pedantic conduct of the court president Mihalaki 
Kacharonas Efendi is apparent throughout the protocol. He ran the 
trial in strict adherence to the procedural rules concerning the adjura- 
tion and hearing of witnesses and the recording of the protocols. The 
local gendarmerie officer, who served as an assistant public prosecu- 
tor, was well acquainted with criminal procedure, and displayed the 
kind of self-confidence and authority typical of professional public 
prosecutors (see chapter five). For instance, in the first hearing he 
demanded that the president of the court order a closed-door trial 
while quoting the relevant legal clauses. The court’s attention to the 
written depositions that had been taken from the witnesses prior to 
the trial led it to conclude that the witnesses testifying on behalf of 
Astarati had coordinated their versions, and that their testimony was, 
therefore, deceptive. The court sentenced Astarati to two months’ 
imprisonment and determined indemnities and child support.!?* 


CONCLUSION 


Since its formal foundation in 1864, it took the Nizamiye court sys- 
tem some two decades until it became reasonably stable and fully 
functional in most of the imperial domains. An effective legal trans- 
plantation of positive law is contingent on a competent administra- 
tive machinery. The objective circumstances in which the Nizamiye 
court system evolved were unfavorable—chronic financial deficits in 
the state's treasury, resistance of local officials to the radical change in 
the distribution of power that was implied by the separation of pow- 
ers, distrust on the part of the consular corps, and even trivial, yet 
important, issues such as the limited space available for housing the 
new judicial units. Given these difficulties, the consolidation of the 
Ottoman Nizamiye courts during the Hamidian era may be regarded 
as a successful case of legal transplantation. 

The impetus stemming from the personal commitment of Cevdet 
Pasa and Said Pasa during the formative phases was undoubtedly a 
major reason for this achievement. Both were men of legal vision, 
both invested much energy in designing the nitty-gritty details on 
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which the effectiveness of the reform depended.! The attention of 
the Hamidian state to the issue of official discipline proved to be 
an effective means for implementing the reform legislation. As I 
shall show in chapter four, the judiciary knew that they were con- 
stantly exposed to the gaze of the central judicial administration. 
In this respect, the ultra-centralistic practices that were imposed by 
Abdülhamid II and his senior officials, eventually turning the Empire 
into a sort of police state, were advantageous for the purpose of real- 
izing the judicial reforms in spite of the challenging circumstances. 
Nonetheless, judicial effectiveness cannot be achieved by disciplin- 
ary means only. During the second half of the nineteenth century 
the Ottoman bureaucracy was moving toward professionalization, 
through new administrative practices and through the new sort of 
professionalized training that was available in the new schools. At 
the same time, Ottoman officialdom still maintained its adaptability 
during this transformative phase, a feature that had been a source of 
strength throughout the centuries of ruling a multifarious empire.!9? 
In our times, distinguished by professional attitudes that are based 
on ultraspecific knowledge, it may be difficult to imagine a lawyer 
that would be *an expert" in criminal, civil, and commercial fields. 
The ability of the single judge to effectively implement laws from 
various legal fields (with the assistance of the other court members) 
in his courtroom was made possible by the initial decision to base 
the Nizamiye court system on codified law, whether based on Hanafi 
law, as was the case of the Mecelle and the Land Law, or on French 
law, as was the case of the Criminal Code and the procedural codes. 
The user-friendly structure of this legal genre, together with the for- 
malistic legal culture advanced by the Ministry of Justice, smoothed 
the progress of legal change. This is not to say that the Ottoman 
courts were faultless and that the ideals set by the reformers were 
fully realized. Judicial proceedings were too expensive, irregularities 
and delays prevailed, and corruption, though fiercely fought, was not 
eradicated. 


CHAPTER 2 


مرس 


THE OTTOMAN JUDICIAL MALL: 
A LEGALLY PLURALISTIC 
PERSPECTIVE 


[T]his clear-cut dichotomy between “secular courts” and “reli- 
gious” was a startling and radical development. 


—Anderson and Coulson, 
“Tslamic Law in Contemporary Cultural Change” 


[x this chapter I take issue with what may be phrased as the “duality 
narrative” in the historiography of Ottoman law, and suggest legal 
pluralism as an alternative framework for describing and analyzing 
sociolegal experiences in the course of Ottoman passage to moder- 
nity. When producing explanations, historians should care for the 
fact that lots of individuals who experienced Ottoman legal change 
as litigants, state employees, and lawyers did not perceive their legal 
realities in terms of a dichotomy: secularity or religiosity. The two key 
arguments that will be advanced in this chapter are basically the fol- 
lowing: First, from the outset of the tanzimat until the demise of the 
Ottoman state, the Nizamiye and the Şeriat courts were neither anti- 
thetical nor competing “legal systems,” as historians have often pre- 
sented them, but rather two entwined components of a single judicial 
system converging in some aspects and departing in others. Second, 
the Ottoman judicial sphere of the period may be analyzed and bet- 
ter understood through the prism of legal pluralism. It is similarly 
argued that the term secularization, which is widely used to describe 
the overall process of legal change in the nineteenth century, is a 
misnomer, as far as understanding of daily judicial experiences from a 
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sociolegal perspective is concerned. Relocating our attention from an 
alleged long-durée process of secularization to particular sites of legal 
plurality, however, carries a better chance for a more nuanced and 
historical description of large-scale legal change. 


THE DUALITY/SECULARIZATION NARRATIVE 


The notion of duality, which reverberates throughout the scholar- 
ship on the tanzimat period, refers to an institutional structure that 
reflected a century-long competition between modernist and tradi- 
tionalist forces. By *duality," historians have referred to an assumed 
divide between religious and secular spaces, evident in the realms of 
education, cultural production, politics, and law.! The changing legal 
sphere of the period seems to have lent itself to narration along the 
lines of duality embedded in a widening split between the religious 
and the secular. Before illustrating what may be a historiographical 
state of mind rather than historical realities, it should be stressed that 
the notion of legal duality has a historiographical lineage that pre- 
cedes the political and cultural tempests of the tanzimat and that is 
centered around the Kanun/Seriat divide. 

In theory, the kanun was a body of state legislation aimed at pro- 
viding legal solutions for matters not covered by the Şeriat. It crystal- 
lized with the Law Book of Bursa in 1487 and through additional 
law books (kanunname) that were enacted in the sixteenth century. 
These collections were actually enactments of written versions of cus- 
tomary and sultanic law, legitimized by the Islamic principle of siyasa 
shar iyya, namely, the Şer; recognition in the necessity of state legis- 
lation on specific issues not covered by the Seriat, mostly in matters 
of criminal law, land tenure, and taxation. In other words, the kanun 
was a normative mechanism used for filling Şer gaps.? However, 
assessing the overall structure of Ottoman law since the introduction 
of the first kanunname through the prism of a kanun/Seriat division 
is misleading, because the distinction between the two was a matter 
of doctrine rather than of praxis. Revisionist studies have shown that 
kanun cannot be reduced to merely a mechanism intended for “fill- 
ing the gaps,” nor was the kanun a “secular” law. Kanun formula- 
tions often replicated Şer” legal principles, while integrating them 
with new legal concepts. This is not surprising, given the fact that the 
kanun was the making of the ulema. The indivisibility of these two 
sources of Ottoman law was also evident in its mode of application 
in the courts.* Hence, in the final analysis, the Ottoman legal system 
after the sixteenth century and prior to the tanzimat was not a dual 
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one, neither at the level of positive law, nor at the level of judicial 
practice. 

The notion of legal duality turns out to be ubiquitous in the schol- 
arship on the long nineteenth century, especially in the context of 
legal reform. In this particular historiography, duality assumes the 
pejorative meaning of incongruity between secular and religious legal 
cosmologies. The following quote epitomizes the common wisdom 
concerning the duality of the reforming Ottoman law: 


The Giilhane decree of 1839 had promised new laws to implement 
its egalitarian promises. The effort to produce them would launch 
the Ottomans into uncharted territory where incompatible legal sys- 
tems, Islamic on the one hand, and secular, on the other, would coex- 
ist and compete, generating confusion and conflict until the issue 
could eventually be resolved in favor of one or the other. If egalitarian 
Ottomanism formed one theme of the tanzimat, legal dualism and 
a rapid expansion of secular legislation at the expense of the seriat 
formed another." 


This and similar views about the general nature of Ottoman legal 
change are based on two basic assumptions: that a secular legal system 
existed alongside a religious one; and that these two were ill-assorted 
and competing. Inherent to this view is the idea of a progressing 
secularization of the law. The absence of the term “secular” from 
Ottoman judicial jargon should ring an alarm bell as to the abil- 
ity of the secularization narrative to capture the complex sociolegal 
experiences of the period. What historians referred to as “religious” 
and “secular” courts appear in the Ottoman documents as Şer and 
Nizamiye courts, respectively. As far as terminology is concerned, 
the distinction between secular and religious legal spheres is a later 
invention, of the post-Ottoman period. What, then, is the meaning 
of "secular? in the Ottoman legal context? In what sense was the 
“secular” competing with the “religious”? 

Answering these questions on the basis of the existing historio- 
graphy is not as simple as might be expected. In most historiographical 
accounts of “secularization” in the context of legal change, the term 
secular is taken for granted; its meaning is rarely subject for a serious 
discussion, not to mention critique. A salient exception is Berkes’s 
brief explanation of his understanding of the notion, even if set in 
terms of a deterministic concept of secularization. Berkes’s point of 
departure is European history, specifically the well-known historical 
process of separating church from state. He points to the difference 
between the Protestant meaning of secularism, pertaining to “the 
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temporal world,” and the Catholic one (/aicité), which emphasizes 
the distinction of the laity from the clergy. Hence, secularization in 
this context *meant the transformation of persons, offices, proper- 
ties, institutions, or matters of ecclesiastical or spiritual character to 
a lay, or worldly, position." In “non-Christian” societies, according 
to Berkes, secularism has a different meaning, whereby the basic con- 
flict is not between state and church as was the case in the Christian 
world, but rather, between “the forces of tradition” that were com- 
mitted to the sacred law and *the forces of change."? 

Berkes's understanding of the secular in the late Ottoman context 
was actually an application of the modernization theory, which domi- 
nated the sociology of his days, with its essentializing perceptions of 
a dichotomy between tradition and modernity. Tradition in this con- 
struction was perceived as change-resistant, religious, and irrational, 
whereas modernity simply stood for the opposite? Berkes takes this 
dichotomy as a given rather than as something that needs to be sub- 
stantiated. More than four decades after the publication of Berkes's 
influential work and following an impressive expansion of scholar- 
ship on premodern histories, Ottoman and others, this essentialist 
conceptualization of “tradition” appears naive. Nevertheless, using 
the notion of "secular" in the sense of a separation between state 
institutions and religious institutions is not really the problem, when 
trying to make sense of Ottoman legal change. The conceptual dif- 
ficulty lies with the preassumed competition and incompatibility of 
the religious and the secular in the Ottoman case. While the meaning 
of secularization may appear more or less intelligible in some of the 
intellectual discourses of the period, its meaning in the legal sphere 
remains obscure. 

This critique is not a suggestion for getting rid of the term “sec- 
ular” when dealing with Ottoman sociolegal modernity simply 
because this term did not exist in the Ottoman professional legal 
jargon, although this absence should certainly be accounted for in 
any analysis of modern Ottoman law. Talal Asad’s discussion of the 
“Reconfigurations of Law and Ethics in Colonial Egypt” during 
the late nineteenth and early twentieth centuries suggests that it is 
possible to think historically on legal change through the notion 
of the secular, by employing a sophisticated analysis that neither 
takes secularity for granted nor seeks out for an easy definition on 
the other. Asad demonstrates that new legal configurations of the 
Sharia, and not alienation or marginalization thereof, were part and 
parcel of the Egyptian formation of modern secularism through a 
complex and historically contingent “arrangement” that was meant 
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to secure governance before anything else.!° Ottoman legal change 
took a path that was different from that of colonial Egypt, yet Asad's 
reading of Egyptian legal reform is highly relevant to explorations of 
Ottoman sociolegal change, not only because similar transplantation 
of positive law was evident in the Ottoman Empire, and not merely 
for the fact that the Egyptians and the Ottomans had been minded 
to each others? experimentations with statecraft before the British 
occupation of Egypt. Asad's reading offers an effective case against 
the reduction of legal change to a simple struggle between secularity 
and religion. 

The study of Ottoman education along the secular/religious 
divide seems to produce the same kind of simplifications that are evi- 
dent in the study of the sociolegal sphere addressed in the present 
study. Benjamin Fortna demonstrates what is actually gained by writ- 
ing against the grain of the secularization narrative in terms of both 
historical reconstruction and conceptualization. Fortna demonstrates 
that the daily routines of the new state schools, their syllabi, struc- 
ture, and staff fall short of their assumed role as *agents of seemingly 
inevitable process of secularization."!! 

As it is often the case with metanarratives, the secularization 
narrative tends to emphasize those events or processes that are sup- 
posed to demonstrate the mega-change that can always be presented 
in a single word, while it simultaneously marginalizes or simply 
pays no heed to phenomena that suggest otherwise. By the same 
token, metanarratives tend to debar individual social experiences 
of ordinary people and present ideas of intellectual and bureau- 
cratic elites as the sole impetus for social change. This is exactly 
the case with the secularization narrative, which offers little for 
understanding how state legislation, codification, and bureaucratic 
changes affected the ways people went about their daily businesses 
in and outside the courts of law. The perspective of legal pluralism 
seems to provide a suitable means for probing into these daily expe- 
riences. To paraphrase Michel de Certeau, it allows the historian to 
represent both officials and litigants as users who constantly negoti- 
ate institutional strategies through everyday tactics and moments 
of “making do.” 


THE PARADIGM OF LEGAL PLURALISM 


Legal pluralism has been a dominant paradigm in sociolegal studies 
during the last two decades. As such, it has attracted the attention of 
a good number of methodological discussions and debates, trying to 
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define the concept, ? redefine and sharpen it, or doubt some of its 
worth.!® Broadly defined, a situation of legal pluralism exists wher- 
ever there is more than one body of law observed by the population. 
But this definition alone illustrates the main problem with the con- 
cept: it lacks theoretical refinement. 

Students of sociolegal studies agree that all legal contexts are funda- 
mentally pluralistic.” This generalizing nature of the concept should 
be understood against the background of its own history. Legal plu- 
ralism emerged as an alternative to the hegemonic approach of “legal 
centralism,” which paid little attention to law outside the state, and 
that understood state law as a monist entity. John Griffiths, one of 
the leading theorists of legal pluralism, describes legal centralism as 
a scholarly myth that should be replaced by legal pluralism being the 
“normal situation in human society."!? Exploring the variety of con- 
ceptualizations of legal pluralism is beyond the scope of this study. 
It will suffice to lay out several key features of the concept that are 
relevant to the present discussion: 


Legal pluralism and legal borrowing. Legal pluralism is largely a 
consequence of legal borrowing, or in Barry Hooker’s words, it is a 
result of “the transfer of whole legal systems across cultural boundar- 
ies.” Many studies of legal pluralism, if not the majority, focus on 
colonial, neocolonial, and postcolonial contexts. Yet, movement of 
laws and legal cultures across state boundaries has not been a phe- 
nomenon limited to colonial contexts, and it was rather common in 
Europe as well. This is also suggested by the Ottoman case. 

Legal pluralism and the state: My discussion of legal pluralism in 
the Ottoman judicial sphere will be limited to what is commonly 
understood as the state domain, while leaving aside the question of 
legal pluralism beyond the state. One should keep in mind, however, 
that the distinction between the state legal system and other com- 
peting or overlapping legal formations might be problematic. The 
interrelation between legal pluralism as an analytical framework with 
the notion of the state is a theoretical problem in legal studies that 
needs to be addressed in brief. As noted earlier, the concept of legal 
pluralism emerged in opposition to legal centralism, thus inspiring 
researchers, mostly anthropologists, to study legal systems operat- 
ing primarily outside state law. The theorizing of legal pluralism is 
imbued with disagreements concerning the actual meaning of law. If 
one accepts that state institutions are not the exclusive source of legal 
practices, one needs to characterize “the law” in social contexts out- 
side the state, which seems to be a rather challenging endeavor given 
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the uncertainty of the meaning of law not emanating from the state. 
To add to this conceptual challenge, the explanatory strength of the 
concept of legal pluralism is questionable, if one assumes that all legal 
contexts are fundamentally pluralistic. 

A partial solution to the obscurity of the concept is offered by the 
distinction between “weak” and “strong” legal pluralisms, which sets 
the ground for a possible typology.?? This distinction is based on 
evaluations of the interrelations between nonstate legal bodies and 
the state, defined in terms of dependency, coexistence, autonomy, and 
so on. However fruitful this path has been for the development of 
the concept of legal pluralism, its value when studying social realities 
remains limited. At the basis of the scholarly preoccupation with law 
outside the state lies a reifying and objectifying notion of the state, as 
if there is a bona fide boundary between state and society. As a matter 
of fact, the very nature of situations characterized by legal pluralism 
goes against notions of a reified state, or society. As argued by Brian 
Tamanaha, deconstruction of categories (such as the state) followed 
by empirical investigations would reveal that “certain manifestation of 
what is called state law might lack the features of the category derived 
from state law, and that certain phenomena not called state law pos- 
sesses the core features of the state law category and so forth.” 

To summarize this point, arguably, the general tendency is to focus 
on legal situations outside what is usually considered as “the state” 
when studying legal pluralism. However, situations that can be ana- 
lyzed with the conceptual toolkit provided by legal pluralism exist in 
formal legal systems just as well. The Ottoman judicial sphere of the 
nineteenth century is a case in point. 

The litigants’ point of view and forum shopping: Few theorists have 
pointed to the need of employing litigants’ point of view as the major 
perspective for studying legal pluralism. Settings that fit the cate- 
gory of legal pluralism offer litigants various degrees of “forum shop- 
ping,” which refers to a litigant’s attempt “to have his action tried in a 
particular court or jurisdiction where he feels he will receive the most 
favorable judgment or verdict” under the condition that there is a 
choice. This common practice, which cut across geographic bound- 
aries, was employed by scholars as a means of neutralizing some of 
the theoretical obstacles in the study of legal pluralism. Relating to 
the strong/weak distinction, Ido Shahar, for instance, suggests that 
strong legal pluralism exists whenever a litigant can engage in forum 
shopping, while weak legal pluralism exists when specific tribunals 
are assigned to specific categories of the population, in which case 
the litigants can appeal to only one of the tribunals.?* This typology 
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is only partially helpful because it takes the state's desire for and illu- 
sion of judicio-bureaucratic neatness as the only point of reference. 
Yet litigants have their ways of working through the system. Some 
would comply while others would take advantage of legal loopholes 
or bureaucratic obscurities, which are surely present in the most ratio- 
nal legal systems. Hence, formal approaches to forum shopping may 
not necessarily reflect the actual extent and nature of legal pluralism. 
In any case, it is clear that the practice of forum shopping, however 
approached, is a key aspect of legal pluralism. 


The concept of legal pluralism has been developed mainly by anthro- 
pologists. Employing it for the purpose of historical reconstruction 
and analysis raises an additional challenge, especially when attempting 
to shed light on litigants’ tactics and considerations: reconstruction 
of legal pluralism in early-modern and premodern contexts is circum- 
scribed by the nature of the sources typically used by historians, and 
by the fact that the lion's share of the source material was produced 
by state agencies. Hence, the sophistication of the anthropologists’ 
debate over the proper way of approaching legal pluralism is geared 
to a sort of detailed information about everyday human praxis that 
historians rarely possess, or can merely speculate about. 

The following exploration is substantially informed by the concept 
of legal pluralism rather than committed to any discernible approach 
to “the proper way” of studying legal pluralism, given the nature 
of the sources available for this study. To what extent were litigants 
involved with the practice of forum shopping in a rapidly changing 
judicial system? To what extent did the Ottoman judicial authorities 
tolerate forum shopping in the context of centralizing state policies? 
Did the new Nizamiye courts expand or reduce opportunities for 
forum shopping? How does Ottoman legal pluralism complicate the 
simple binary of religious/secular legal spaces? In what follows, an 
attempt to answer these and similar questions will be made, as part 
of a broader effort to abandon the secularization narrative in favor 
of an alternative, more flexible framework for describing Ottoman 
sociolegal change. 


THE PERSPECTIVE OF THE LITIGANTS: 
SHOPPING IN THE JUDICIAL MALL 


The rationalizing reforms of 1879 marked the zenith of a gradual 
process of codification that had commenced with the introduction 
of the first criminal code more than three decades earlier. Five years 
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after the completion of the Mecelle, the civil code that was based on 
the Hanafi legal tradition, the Ottoman legislature published civil 
and criminal procedural codes. These hundreds of legal articles, 
which formed a consistent body of positive law, presented a modernist 
judicio-administrative vision of legal rationality. They were supposed 
to indicate consistency, professionalization, and predictability.? 
Hence, the kanunnames of the earlier Ottoman times, which were 
ad-hoc compilations of laws, usually valid with regard to a specific 
geographical region, gave way in the nineteenth century to a codex 
that was designed to be in effect across the board, independent of the 
person of the ruler. 

The reformed procedure prescribed a sound division of labor 
between various judicial forums. According to the Code of Civil 
Procedure, Seriat courts were not allowed to address cases that 
belonged to the jurisdiction of the Nizamiye court and vice versa, 
and Nizamiye courts could not address lawsuits that belonged to the 
jurisdiction of the court of commerce and vice versa.” The Nizamiye 
courts were competent to try all civil and criminal matters, whereas 
the jurisdiction of the Şeriat courts covered matters of personal sta- 
tus (marriage, divorce, inheritance) and pious endowments (vakzf).?8 
In principle, legal pluralism could be only antithetical to this new 
construction, emphasizing a neat division of labor as an expression 
of the reformers’ commitment to state centralization through com- 
prehensive regulation. The everyday realities in the courts, however, 
suggested otherwise. 


Forum Shopping I: Nizamiye and Seriat Courts 


According to Iris Agmon, who studied the Şeriat courts of Haifa 
and Jaffa of the late nineteenth century, many cases that belonged in 
theory to the Nizamiye jurisdiction were actually deliberated at the 
Seriat courts, and “judges and court clerks left it to the litigants to 
choose where to take their legal problems."?? This observation con- 
tains two elements that are important for the present discussion: first, 
it suggests that the rationalizing reforms did not bring an end to the 
practice of forum shopping known from earlier periods; and second 
that the lower-level judicial personnel considered forum shopping a 
legitimate practice. This does not mean that the laws that established 
the division of labor between the Nizamiye and the Seriat courts 
remained a dead letter. The civil Nizamiye courts did not address cases 
of personal status as such, as they belonged to the Şer jurisdiction, 
and the Şeriat courts did not try criminal cases, which exclusively 
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belonged to the Nizamiye jurisdiction. Forum shopping was com- 
monly practiced, but it was restricted to “grey” areas, in which the 
boundaries between the civil and the Şer domains tended to blur. 
Cases involving pious endowments, for instance, provided such an 
opportunity for forum shopping, as demonstrated by the following 
cases. 

In 1898, a group of people brought a suit at the Hayrabolu court 
of first instance in the province of Edirne (Eastern Thrace) against 
the Ministry of Pious Endowments. The suing group included 
Hadice Hanim, Akile Hanim, the cultivator Ali Bey, his sister Basime 
Hanum, and his daughter Mezide Hanim. They pleaded that the min- 
istry intended to sell by auction a piece of land at the market square 
in the village of Hayrabolu, while ignoring the fact that they pos- 
sessed property there, which included an inn (han) and a grocery 
shop. They asked it to prevent the auction. The Hayrabolu court was 
convinced by the title deeds (tapu) and Şer deeds (hüccet) produced 
by Hadice Hanim and her partners, and decided to prevent the auc- 
tion, in accordance with the relevant articles of the Mecelle and the 
Code of Civil Procedure.*° 

In his appeal to the Court of Cassation in the capital, Manulaki 
Efendi, the attorney of the ministry, argued that the Nizamiye court 
at Hayrabolu was supposed to refer the case to the $eriat court in 
order to determine whether the landed property in question was a 
vakıf or private property, and that the Nizamiye court had no author- 
ity on the matter. Four years later, the Court of Cassation ruled in 
favor of the ministry. It ordered to refer the case to the $eriat court on 
the grounds that the Nizamiye court was not authorized to address 
this lawsuit. The decision was based on the procedural article that 
required the high court to quash a decision issued by an unauthorized 
court.?! Nowhere in the case report is it specified why the Nizamiye 
court was not authorized to address the dispute, but the reason was 
obvious: according to the division of labor between the Nizamiye 
and the Şeriat courts, the latter were in charge of addressing disputes 
related to vakıf property. 

The owners may or may not have been aware of the Şer jurisdic- 
tion over vakif-related disputes to be sure. Having clear-cut proof of 
ownership at their disposal in the form of title deeds, there was no 
possible reason for the Şeriat court to rule against them, had they 
brought their case to this court. Why did they bring their suit at the 
Nizamiye court then? Why did the attorney of the ministry insist 
on having the Şeriat court address the case, if it was clear that no 
court, Şeriat or Nizamiye, would deny their ownership in the first 
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place? There is no way to provide definitive answers; they may lie with 
complicated local circumstances at Hayrabolu, perhaps linked to the 
reality of a local social network or the business relations between the 
owners. In any case, it is clear that the local Nizamiye court did not 
reject the case and that the litigants felt that they could give it a try at 
the Nizamiye court for unknown reasons. 

Zeliha Hanim from the central Anatolian province of Sivas occu- 
pied a house endowed as vakıf in the town of Zara (also known as 
Koçgiri). Two individuals called Yorgaki Aga and Kapril Aga estab- 
lished a coffeehouse and a store on the private way that led to the 
house. Zeliha, who could not but see this as a trespassing, turned 
to the Nizamiye civil court in Koggiri, which decided on December 
1888 to have the coffeehouse and the store demolished, on the basis 
of testimonies and the relevant vakfiye (deed of trust of vakıf). The 
report mentions an additional intervention of the court in an unspeci- 
fied subsequent period, following another encroachment by the two 
afas, which led to a court decision that ordered the demolition of a 
third structure. In response, the trespassers Yorgaki and Kapril peti- 
tioned the Court of Cassation, arguing that the Koçgiri court had 
not summoned the official who was in charge of inspecting vakif 
accountancy, as required by law, hence the illegality of the decision. 
Zeliha Hanim argued in response that there was no such require- 
ment, since neither her ownership nor the nature of the vakıf was in 
question. On July 1892, the Court of Cassation quashed the Koçgiri 
court decision and sent it to the local Şeriat court on the grounds 
that the case belonged to the jurisdiction of the Şeriat court, since it 
involved vakıf?’ 

It is impossible to tell why Zeliha Hanım preferred the Nizamiye 
court over the Şeriat court in the first place. Her (or her attor- 
ney's) familiarity with the law regarding the division of labor can be 
assumed given the sort of specific procedural argument she presented 
at the cassation stage. More important for the purposes of the present 
discussion is the fact that the appellants did not raise the straightfor- 
ward argument that the case belonged to the Seriat court by law as 
it involved a vakıf. This move suggests that both litigants and lower 
courts did not question the legitimacy of taking disputes involving 
vakıf to the Nizamiye courts. In other words, regardless of the clear 
division of labor prescribed by the positive law, the everyday judicial 
norm facilitated forum shopping in matters of vakıf. This impression 
is further supported by another dispute originating from the civil 
court of Canik (1894), which belonged to the northeastern Anatolian 
province of Trabzon, between a tenant of a vakzfland and the trustee 
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of that vakıf. In the course of the deliberations both litigants avoided 
raising the argument that the case actually belonged to the Şeriat 
court. What is more striking, however, is the ruling of the Court 
of Cassation two years later, which upheld the decision of the lower 
Nizamiye court on the vakif matter, arguing that this decision con- 
formed with “law and procedure.”** 

Diffusion of cases between civil Nizamiye and Seriat courts was 
apparent also in disputes related to inheritance and divorce, although 
the Ser% nature of such cases was beyond obscurity as far as the 
positive law was concerned. Saada Aga and Emra Aga from a village 
in the Cuma county demanded that the widow Hanifa Kadin, from 
the same village, transfer to them a rather large field of twenty-three 
düniim and a vineyard of one and a half dünüm, which were part 
of her husband's bequest.?? Hanifa turned to the Cuma Nizamiye 
court asking it to prevent Saada and Emra’s intervention. The court 
dismissed their claim to the land, but ordered Hanifa to pay them 
500 kuruş from her nikáb (marriage portion paid by the bridegroom 
to the bride). The report does not specify the grounds for their ini- 
tial demands, but a clue is provided in the description of the subse- 
quent proceedings. The two gentlemen, who had not come to the 
deliberations in the court, submitted an objection petition in which 
they argued that upon the death of Hanifa's husband, his brothers 
provided them with a document pledging them her nikáh and share 
of the inheritance. The circumstances of this claim are completely 
Obscure in the report. Possibly, the deceased husband had owed the 
two gentlemen a considerable debt that had to be paid, and his broth- 
ers were trying to cut a deal with the creditors, while violating the 
widow's rights. The court dismissed their claim on the grounds that 
they had not produced the document. 

Disappointed with the Cuma court decision, the men appealed 
to the Court of Cassation. They employed procedural arguments, 
none of which referred to the matter of jurisdiction. In the sum- 
mer of 1893, the Court of Cassation quashed the lower court's deci- 
sion on the grounds that the case belonged to the jurisdiction of 
the Şeriat court. For some reason that cannot be inferred from the 
report, neither of the litigants brought up the supposedly “winning” 
argument of jurisdiction in the course of their judicial scuffle either 
in the first instance or in the last. By the same token, the lower court 
did not refer the case to the Şeriat court, as required by the law.?ó 
Plausibly, the editorial decision to include these cases in the journal 
exhibited an attempt to promote a stricter application of the division 
of labor between the Nizamiye and the Seriat courts, even though 


THE OTTOMAN JUDICIAL MALL 67 


the ministry’s attitude to this matter was ambivalent. Although diffu- 
sion of civil cases between the Seriat and Nizamiye forums seemed to 
have been a widespread practice, litigants did not give up jurisdiction- 
oriented arguments altogether, and sometimes did play this card, 
usually at the appellate phase.*” 

Litigants, who knew a thing or two about the complexity of the 
judicial maze, or were represented by skilled attorneys, sometimes 
tried their luck in another legal forum although their case had already 
been decided upon, even though the law forbade this move. One Hac1 
Mustafa from the county of Sandıklı (in the Aegean region) claimed 
possession of one portion of a four diiniim of arable land that was 
held by someone called Nebi Çavuş and his brothers.?? Nebi Çavuş 
turned to the Nizamiye court asking it to prevent any intervention by 
Mustafa. Mustafa presented to the court a document that was sup- 
posed to prove his claim, and at the same time argued that address- 
ing the case at the Nizamiye court was illegal, because the Şeriat 
court had already decided the matter. The report does not say why the 
case was first seen in the Şeriat court, but it is clear that Nebi Çavuş 
felt that the Nizamiye court would better serve his interest.*? The 
Sandıklı court decided in December 1886 in favor of Nebi Çavuş, 
arguing that the document presented by Mustafa was irrelevant to the 
land in question and that the title deeds proved the tenure of Nebi 
Çavuş and his brothers. The court ignored Mustafa’s claim about 
its lack of competence on this matter, which was exactly the argu- 
ment raised by Mustafa, when appealing to the Court of Cassation. 
In its decision from November 1888, the Court of Cassation accepted 
Mustafa’s argument, and quashed the Sandikli court decision on the 
grounds that it failed to investigate whether or not a Şeriat court 
decision had already been issued, and whether or not it had been 
registered in the sicil. The Court of Cassation based its decision on 
article 1837 of the Mecelle.*° 

It is clear that a good deal of diffusion was apparent between the 
two judicial forums, the Şer and the Nizami, thus opening the door 
for forum shopping in civil matters. Sometimes, playing the Nizami/ 
ser% cards looked more like pure and simple fraud, rather than forum 
shopping. In 1898, the president of the civil court of first instance 
in Istanbul sent a memorandum to the Ministry of Justice, where 
he complained that “some people” who had been forced by the civil 
Nizamiye courts to pay their debts had managed to obtain from the 
Seriat courts legal deeds (hiiccets) stating that they had given away 
all their money and property as presents, as a means of avoiding pay- 
ment of their debts. The memorandum called to prevent Şer judges 
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from issuing such deeds that had not been substantiated.*! Such ruses 
demonstrate the new opportunities offered by the expansion of the 
Ottoman judicial labyrinth. As far as daily praxis was concerned, legal 
pluralism was also apparent in other judicial bodies that emerged with 
the tanzimat, as will be shown in the following section. 


Forum Shopping II: Courts of Commerce and 
Nizamiye Courts 


The courts of commerce were born out of the need to accommo- 
date conflicts between Ottoman subjects and non-Ottomans, hence 
known as “mixed” (muhtelit) courts, but soon they were transformed 
into standard courts regardless of the litigants’ nationality. Similar to 
the civil and criminal Nizamiye courts, the 1879 reforms marked the 
high point of a gradual institutional development that had taken place 
in the preceding years. 

The courts of commerce formed a distinct judicial forum, working 
with distinctive legal sources, mainly (but not exclusively) the Code of 
Commerce, the Code of Maritime Commerce, and the Code of Commercial 
Procedure. This court was also distinctive by its ex-officio personnel, 
which was composed of local merchants who sat on the bench together 
with the official court members (4za) and the president.” Following 
the reforms of 1879, the courts of commerce became an integral part of 
the Nizamiye court system. Previously subordinate to the Ministry of 
Commerce, they now reported to the Ministry of Justice. In localities 
that lacked courts of commerce, the Nizamiye courts of first instance 
operated as ad hoc courts of commerce in accordance with the instruc- 
tions of the ministry, and their decisions were subject to the standard 
Nizamiye appellate procedure. In theory, the ad hoc commercial capac- 
ity of the civil Nizamiye courts did not mean a compromise of the 
division of labor between the various courts, because when sitting as a 
court of commerce, the Nizamiye court was required to work with the 
standard legal sources of the commercial law and make adjustments in 
the composition of the ex-officio judges. 

Theoretically, the administrative division of labor between the 
courts of commerce and the Nizamiye courts was less obscure com- 
pared to the division of labor between the Nizamiye and Seriat court 
in the civil situations mentioned earlier, given the principle that all 
disputes related to commercial transactions had to be seen by the 
courts of commerce. As demonstrated by the following examples, liti- 
gants nevertheless contrived ways to reach their judicial objectives by 
resorting to arguments based on jurisdiction. 
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The merchant Erzumanoglu Agip Aga, who was based in the 
market of Gerede (in the Kastamonu province, the Black Sea region), 
brought a suit at the Gerede Nizamiye court of first instance against 
another merchant named Hiiseyin Efendi. The plaintiff Agip 
demanded Hüseyin pay him back a debt of 85 Jiras, which was 
recorded in a bill. Hüseyin argued in response that he had already 
paid the principal sum and the interest through a third person, one 
Ohanes. Ohanes was not available to testify, so Hüseyin asked the 
court to have the plaintiff take an oath. Agip refused to take an 
oath, but upheld his claim. The Gerede court rejected A£ip's ver- 
sion, and he consequently appealed to the appellate court in Bolu, 
at the center of the district. In March 1894, the appellate court 
overturned the lower court decision (the reasons are not specified 
in the report), ordering Hüseyin to pay Agip 3,700 kurus. Now it 
was Hüseyin who took the initiative, challenging the Bolu appellate 
court decision at the Court of Cassation. A jurisdiction-oriented 
argument was raised for the first time, when Hüseyin maintained 
in his petition that since both litigants were merchants, and given 
the fact that the debt in question was related to business, the case 
had to be addressed initially by the court of commerce, rather than 
the regular civil court. Four months after the decision of the Bolu 
appellate court, the Court of Cassation accepted Hüseyin's argu- 
ment and quashed the appellate court's decision, explaining that the 
appellate court was not supposed to try the case, as it belonged to 
the court of commerce.** 

Why did A£ip not take his case to the court of commerce in the 
first place? Why did Hüseyin have to go through two judicial instances 
before raising the jurisdiction argument for his defense? Perhaps his 
success at the court of first instance on the basis of a substantive 
argument gave him no reason for trying a procedural argument at the 
appellate court. Perhaps he was better advised as he moved along. The 
point to consider, as far as legal pluralism is concerned, is the fact that 
the appellate court did not automatically return the case to the court 
of commerce, to which the case belonged, and that the issue of juris- 
diction was absent from the two judicial instances that had preceded 
the last resort. In this specific case, the plaintiff brought his suit at the 
civil Nizamiye court, but there are cases in which plaintiffs initiated 
their legal motions in the court of commerce although they belonged 
to the civil Nizamiye court, and the procedural argument of jurisdic- 
tion was raised only during the cassation phase.*? It seems, then, that 
legal pluralism at the lower judicial instances allowed litigants some 
space to maneuver through the exercise of forum shopping. 
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Although the division of labor between the commercial and 
Nizamiye courts was somewhat more clear-cut compared to the 
Nizamiye-Seriat courts, “grey areas” generated by the complexities 
of daily lives were apparent as well, as demonstrated by the follow- 
ing case. A horse dealer called Veli Aga from Tophane neighborhood 
in Istanbul brought a suit at the court of commerce against another 
horse dealer, Mevliit, from the same neighborhood. Veli demanded 
that Mevlüt pay a debt in the amount of 1,350 kuruş, being the price 
of horses that Veli had sold to Mevliit. In this case, Mevliit raised 
a jurisdictional argument at the very beginning of the proceedings, 
arguing in defense that the case belonged to the Nizamiye court, 
because the debt did not derive from a business transaction but rather 
from his capacity as a salaried employee of Veli. The court of com- 
merce did not accept this argument, writing in its decision from 
December 1899 that the debt in question referred to horses that 
Veli sold to Mevlüt. It thus ordered Mevliit to pay his debt to Veli. 
Apparently, Mevlüt worked for Veli as a salaried horse driver (surucu), 
but also bought from him some horses, probably in order to develop 
his own business. Mevlüt did not give up and appealed to the Court 
of Cassation, employing the same argument of jurisdiction. In his 
petition, he wrote that he was not a member of the merchants’ class 
(sımf), and that the debt had nothing to do with a commercial trans- 
action. Three months after the issuance of the contested decision, the 
Court of Cassation accepted Mevlüt's version and quashed the deci- 
sion of the court of commerce.* 


Forum Shopping III: Nizamiye Courts and 
Administrative Councils 


In addition to specialized judicial forums such as the Şeriat, Nizamiye, 
and the commercial courts, there were state authorities in the second 
half of the nineteenth century that exercised limited judicial powers, 
such as the municipal departments, which were authorized to have 
the local police imprison people for violating municipal orders, or 
failing to pay fines inflicted by the municipality.* 

The administrative councils (meclis-1 idare), introduced by the tan- 
zimat, lost much of their judicial powers in favor of the Nizamiye 
courts under the Provincial Law (1864). According to Gerber, “com- 
plete agreement existed here between the regulations and administra- 
tive practice.” Working on the Jerusalem region, Gerber found that 
when individuals mistakenly petitioned the administrative council of 
Jerusalem, it transferred these cases to the Nizamiye court.*® The 
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court records do not reveal whether turning to the council rather 
than the Nizamiye court was really a matter of “mistake”; it could 
also be a case of forum shopping. 

The provincial administrative councils were the judicial forums 
designated to try officials. To be sure, charges against officials had 
to be pertinent to their official duties.4? Such cases included con- 
flicts between subjects and officials, conflicts derived from tax obli- 
gations and tax farms, and other disputes between individuals and 
the government.?? The administrative councils were not left outside 
the Ottoman judicial mall, as demonstrated by the following case. The 
Imperial Treasury brought a suit at the Nizamiye court against two 
tithe collectors from the county of Siran in the Black Sea region, 
Hasan Bey and Hüseyin Efendi, who failed to pay taxes in the amount 
of 1,200 kuruş for the tithes collected in 1877-1878. In February 
1891, the Siran court of first instance ordered the two gentlemen to 
pay this debt. One of them, Hüseyin Efendi, appealed to the Court 
of Cassation, where he argued that this sort of lawsuits against offi- 
cials belonged to the jurisdiction of the administrative council. The 
Court of Cassation accepted his appeal, quashed the lower court deci- 
sion, and returned the case to the local administrative council." As 
far as the positive law was concerned, the decision of the Court of 
Cassation was pretty predictable, as there could be no possible reason 
for initiating this motion in the Nizamiye court. Why, then, did the 
local branch of the Imperial Treasury choose to bring its suit at the 
Nizamiye court? Attributing to the Treasury's agents sheer ignorance 
about the jurisdictional division is not plausible given the fact that 
claiming taxes in the courts was their bread and butter assignment. 
We do not know the specific consideration behind the preference 
for the Nizamiye court in this case; it is nevertheless indicative of 
forum shopping. In addition, disputes between individuals and state 
authorities where addressed in the Nizamiye courts by the hundreds 
during the late nineteenth and early twentieth centuries, suggesting 
a significant space of forum shopping involving the Nizamiye courts 
and the administrative councils. 

The cases presented here illustrate that the *rationalizing" judicial 
reforms did not stifle legal pluralism. On the contrary, the emergence 
of new judicial bodies brought with it new instances of overlapping 
and new opportunities for forum shopping. Thus far the litigants? 
perspective was highlighted. Did legal pluralism present a challenge 
to the Ottoman judicial authorities? Was it tolerated? The following 
chapter will highlight the perspective of the legislature and the cen- 
tral judicial administration. 
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THE PERSPECTIVE OF THE AUTHORITIES 


In 1891, the Ministry of Justice authorized the public prosecutor at 
the province of Hiidavendigar to prosecute Veli Efendi, the president 
of the Nizamiye court of first instance in Yenişehir, who was also 
the judge (naib) of the local Şeriat court. The charges against Veli 
Efendi included abuse of office (suistimal), insults and illegal actions 
against litigants, and seeing cases that legally belonged to the Şeriat 
court in the Nizamiye court. Prosecution and punishment of judges 
due to illegal conduct was a common practice, but judges were very 
rarely prosecuted for the reason that they had failed to follow the for- 
mal division of labor between the Nizami and Şer’ judicial forums. 
This complaint was included in the case against Veli only because 
there were additional, more serious charges. Had it been the only 
charge, probably it would not result in a prosecution. An ambivalent 
and sometimes vague attitude of the legislature to the division of 
labor between the Nizamiye and the Ser’ judicial forums in itself was 
a salient indication of legal pluralism in this period. From the reforms 
of 1879 until the eve of the Great War, two approaches characterized 
the judicial policies toward legal pluralism: for one, recurring affir- 
mation of the formal division of labor and attempts to reinforce it; 
second, acknowledgment of the Şer and Nizami forums as comple- 
mentary, rather than competing judicial spaces. Did the legislature 
conceive situations of legal pluralism as a necessary evil? 

An ambivalent approach toward legal pluralism was apparent 
already before the 1879 reforms. In the early 1870s, the civil sec- 
tion at the Court of Cassation reported to the Council of State that 
litigants who won their cases at the Şeriat courts, often followed up 
at the Nizamiye and commercial courts with demands for damages 
and interest. The Court of Cassation asked for guidance regarding 
legal motions, which involved both judicial forums. In its decision, 
the Council of State stated that the court that had issued the initial 
decision should be the one to address the secondary issue of dam- 
ages as well.°? The Council of State neither criticized nor prevented 
in any way the liberty of litigants to choose between the Şer and 
the Nizami domains. It took this liberty for granted. Although the 
Court of Cassation had complained about the vagueness of the law, 
the Council of State reinforced the judicial ambiguity in its decision. 

The 1879 reform was supposed to solve much of this ambiguity, 
but later decrees and regulations indicate that legal pluralism endured. 
Attempts to put the division of labor between the Nizamiye and Seriat 
courts into effect took the form of imperial decrees and regulations 
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issued in 1887, 1909, and 1914 under the following indicative titles: 
An Imperial Decree concerning the Separation of the duties of the Seriat 
courts from the Nizamiye Courts, An Imperial Decree Prohibiting the 
Seriat Courts from Addressing Civil Cases that ave Subject to Nizami 
Proceedings, and the Law concerning the Separation of Duties. These 
laws reiterated the standard division of labor between the two judicial 
forums, but at the same time, they legitimized forum shopping by 
allowing litigants to take their civil cases to the Şeriat courts under 
the consent of both parties. Legal pluralism did not mean bureaucratic 
chaos, as the legislature made it clear that a case that was decided by 
a certain forum could not be retried in another, and that in case of 
disagreement between the parties, the lawsuit would be addressed in 
accordance with the formal division of labor.*+ While an ideological 
competition between “secular” and “religious” cosmologies was cer- 
tainly not an issue in the daily lives of Ottoman law, the legislature 
had to deal with specific complex situations born out of the interrela- 
tions between the Şeriat and the Nizamiye courts. 


Dead Bankrupt Merchants, Foreign Creditors: A 
Jurisdictional Conflict 


According to an imperial decree from 1869, if a debtor whose liability 
had been decided in a Nizamiye court died before paying his debt 
and his inheritance was registered in the Şeriat court, the creditors 
had the right of receiving their dues from the inheritance. Though 
defining a clear division of labor in such situations, this rule failed 
to address the more complicated issue of bankruptcy. In June 1900, 
thirty-one years later, the Ministry of Justice informed the courts 
about an imperial decree prohibiting the Şeriat courts from interven- 
ing in disputes involving legacies of deceased debtors who had gone 
bankrupt. The circular issued by the ministry made it clear that when 
a bankrupt person died, settling his debts at the Nizamiye court 
was the highest judicial priority, and not before the civil aspects are 
solved, the Şer procedure of registering the inheritance with the 
legitimate heirs could proceed at the Şeriat court.?9 This instruction, 
which appeared as a brief, standard circular, reads like a straightfor- 
ward statement about the proper sequence of judicial motions to be 
taken in cases of due debts claimed from the inheritance of deceased 
individuals who had gone bankrupt. However, the circular is mute on 
the power struggle that formed its context, and it does not mention 
an important actor that played a key role in this power struggle: the 
foreign consulates. Exploring at some length the discussions that had 
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led to the issuance of this circular is worthwhile, for they reveal some- 
thing of the Ottoman legislature's approach to legal pluralism. 

The imperial decree in question was based on a report of a special 
ministerial committee at the Tanzimat Department in the Council 
of State, issued three years earlier, on October 1897.57 According to 
this report, when a bankrupt person died after the Nizamiye court 
had decided against him and before the execution of this court deci- 
sion, the claimants were forced to turn to the Şeriat court that had 
registered the inheritance and to substantiate their claim, now at the 
Seriat court. In other words, judicial proceedings that had already 
reached a conclusion in the Nizamiye court had to be reopened at 
the Şeriat courts, when bankrupt debtors died, due to the exclusive 
competence of the Serzat court in the field of inheritance. The report 
maintained that Ottoman and foreign claimants had complained that 
the Şeriat court rulings on their matters did not relate to the issues 
of interest and trial expenses, thus forced them to spend years in the 
Nizamiye courts trying to obtain a decision that would allow them to 
receive the interest and trial expenses. 

The ministerial committee advised that in case of conflict between 
the Nizamiye and Seriat courts concerning the inheritance of a bank- 
rupt deceased, the initial motion following the death of the bankrupt 
person had to take place at the Nizamiye court or the court of com- 
merce. Since debts were to be paid before the Şer distribution of the 
inheritance among the heirs, the committee advised that the Şeriat 
courts may not intervene with inheritance of bankrupt individuals, 
and that the bankruptcy procedure will take place at the designated 
court. Once the Nizamiye court issued its ruling, the Şeriat court had 
to respect and enforce it. For the purposes of the present discussion, 
the point to emphasize is that the Seriat courts did not always respect 
Nizamiye court rulings when deciding on inheritances of bankrupt 
debtors, although the letter of the law made it clear that partition of 
inheritance at the Şeriat court could not take place before the satisfac- 
tion of the deceased individual's debts.5? 

The report was published in the Diistur, the official compilation of 
regulations and laws, as a means of rationalizing the imperial decree 
that attributed priority to the Nizamiye courts in this specific legal 
issue. Justification of an imperial decree in this way was not a com- 
mon routine in the Düstur. Why was it important to explain this 
specific decree rather than simply publish it as is, the way it appeared 
in the Ceride? The Ottoman archive provides some clues. 

In February 1883, the German Embassy sent a messenger to the 
Ministry of Foreign Affairs, carrying a brief, but rather assertive 
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message. According to the Ottoman translation of the message, the 
embassy complained that three years earlier it had demanded from 
the Ottoman government to make a decision regarding claims of 
two German subjects against the inheritance of an Ottoman trader. 
The embassy was referring to a former ruling issued by the Izmir 
court of commerce, which ordered to pay the German businessmen, 
who owned a factory in Germany, the debts owed to them from the 
inheritance of a deceased Ottoman trader, one Celebian Efendi. The 
claim of the German merchants, being part of the liquidation process, 
was addressed at the court of commerce in accordance with Ottoman 
law.’ At the same time, the local Şeriat court issued its own different 
decision, which prevented the execution of the Nizamiye ruling. The 
embassy protested that the Ottoman government had not responded 
to their earlier complaint, thus causing serious damage to the German 
subjects. It urged the government to decide promptly *in order to put 
an end to this situation"? Additional pressure to resolve similar con- 
flicts came from the Italian embassy, which protested that one of its 
subjects, a certain Samun Moreno, brought a suit in the Selanik court 
of commerce against an Ottoman subject called Yakup Beyzade Ali 
Bey, with the demand of satisfying a debt. The court ruled against 
the Ottoman debtor, but the execution of the decision was brought 
to a standstill, following the bankrupt debtor's death and subsequent 
proceeding at the Şeriat court, which involved the partition of his 
inheritance. The Ministry of Foreign Affairs indicated that similar 
cases occurred in other places. The diplomatic protest initiated a com- 
prehensive debate that lasted a decade. 

Most revealing is a report that was prepared by the office of the 
Grand Vizierate, on the basis of which the ministerial committee made 
its decision. The report of the Grand Vizierate was not published in 
the Düstur and remained in the archive. This document reported 
the reaction of the Mesibat (the Ministry of the Seyhiilislam), which 
was crystal clear: changing any aspect in the existing situation was 
unacceptable. Whereas the matter in question was one of inheritance 
in general, the Meşthat chose to stress a very specific aspect thereof. 
It argued that disputes involving minor orphans (yetim) and incom- 
petent (kasır) heirs, or registration of their inheritances, should take 
place initially at the Şeriat courts. The Mesihat’s objection to any 
attempt to undermine its authority is not unexpected. It is remark- 
able, nevertheless, that the Mesihat raised the potential involvement 
of minor orphans and incompetents as the main argument against 
the threat of undermining its judicial competence in this type of civil 
cases. 


76 OTTOMAN NIZAMIYE COURTS 


The response of the Mesihat should be understood in terms of the 
refashioned role of the Sevzat courts at the late nineteenth century, 
and the related legal culture. According to Iris Agmon, the Şeriat 
court—already before the reforms—assumed the role of guardian of 
social equilibrium, “whose duty was to recognize situations of extreme 
distress among people who sought remedy at court."9! Supervision 
of orphans’ legal rights was an important duty of the Şeriat court, 
which was transformed into a family court following the creation of 
the Nizamiye judicial system. Litigants perceived the Şeriat court as 
the preferred judicial forum as far as social justice was concerned. As 
Agmon further demonstrates, the Şeriat courts maintained an open- 
door attitude, which was geared toward arbitration rather than adju- 
dication.? By no means do I imply that the Seriat court remained 
user-friendly because it was a *traditional" forum untouched by the 
sweeping reforms of the nineteenth century. On the contrary, it was 
a reforming institution as much as the Nizamiye court was, yet it did 
maintain its arbitrative role, reinforced by the lack of such function in 
the Nizamiye court, with its elaborate procedure. 

In its response, the office of the Grand Vizierate argued that the 
fundamental principle in such cases required that payments of debts 
from inheritances of bankrupt merchants precede the division of the 
inheritance among the heirs. Having laid down this principle, it argued 
that the rights of orphans and incompetents were already secured in 
the Code of Commerce, which designated the Seriat court as the com- 
petent forum for this matter. But this answer alone did not really 
solve the conflict, as revealed by the subsequent detailed depiction of 
the legal actions to be taken, when incompetent heirs of a bankrupt 
person were involved.5* The bottom line in the government's opinion 
revealed that this one principle was not open for debate in as much as 
it was an unquestionable tenet among the Meszhat officials—that the 
Seriat court was the exclusive forum to handle rights of orphans. 

Eventually, the entire discussion resulted in the imperial decree 
mentioned earlier. It took the Council of State fourteen years to reach 
a decision, in the course of which other embassies raised similar com- 
plaints, and investigations were conducted by senior officials. The 
main problem, as presented in the official correspondence, was recur- 
ring “disagreements” (zbtiláfát) between the Nizamiye and the Şeriat 
courts. Yet, more than three decades after the establishment of the 
Nizamiye courts, conflicts with the Şertat courts did not form a prob- 
lem pressing enough to require a definitive decision by the Council 
of State, which seemed to have been quite hesitant to do so, if we 
Observe the time that had elapsed between the date that the German 
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Embassy had raised the issue for the first time (1880) and when it was 
resolved (1897). 

Interpreting this episode as a clash between “secular” and “reli- 
gious” judicial systems is perhaps tempting, especially when hav- 
ing the duality narrative in mind, but it would be misleading. The 
imperial decree in question referred to a very specific situation, and 
it derived from the obstinate pressure of the embassies and not from 
Ottoman judicial staff. The embassies’ perception of the division of 
labor between the Seriat and the Nizamiye courts was not very dif- 
ferent from modern scholarship, which represented Ottoman legal 
sphere in terms of competing legal traditions. As far as the consulates 
were concerned, the interest of the Şeriat courts in the liquidation 
of inheritances was an annoyance causing delays that further dam- 
aged the financial interests of their subjects. For the Ottoman judicial 
authorities, it was a matter of priority of rights. 

For the government, the debate was a matter of both Ottoman 
judicial sovereignty and priority of rights. At the same time, it could 
not ignore the protests that were raised by the embassies, nor could it 
simply reject their demands. In the final analysis, the decision of the 
council was a submission to the demands of the embassies, as it did 
prohibit the intervention of the Şeriat courts before completing the 
liquidation process at the Nizamiye courts. However, all in all it was 
a pretty marginal submission given the fact that the overall judicial 
equilibrium between the Şeriat and the Nizamiye courts remained 
intact. 

This specific episode was one marginal affair within the continuous 
struggle of the Ottoman governments against European encroach- 
ment, best manifested by the capitulatory agreements, which eroded 
Ottoman sovereignty throughout the long nineteenth century.° 
Interestingly, when criticizing sourly the judicial capitulations that 
allowed foreign subjects ex-territorial rights, the Ottoman jurist Ali 
Şehbaz Efendi raised the Şer flag vis-à-vis foreign encroachment. 
He argued that the idea of judicial capitulation was not in line with 
the Seriat, and that it was a requirement the state had to live with 
in order to survive.® Ali Şehbaz Efendi was no foreigner to the 
Nizamiye institution. Having acquired some of his legal education in 
Europe, he served as a law school professor and wrote three books on 
Nizamiye procedure.” Yet, when passing judgment on the capitula- 
tions, it was the Seriat that served him as a counterargument. Both 
Şehbaz Efendi and the legislature understood the Şeriat as a key com- 
ponent in the judicial sphere, regardless of the distinctions between 
the various judicial organs that made up Ottoman law. At the same 
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time, they understood it as a symbol of Ottoman sovereignty. This 
reaction reflected the general defensive mood vis-à-vis the Western 
encroachment in the late nineteenth century and the related resorting 
to Islamic motifs. 


THE DOUBLE ROLE OF THE NAIB 
RECONSIDERED 


The notion of judicial “duality” assumes a divergence between two 
judicial systems or legal traditions, one is religious and the other is sec- 
ularizing, or secular. Two structural features of the Ottoman judicial 
sphere do not fit with this model: for one, the coexistence of positive 
law that derived from the Şeriat with a positive law that originated 
from the Napoleonic codex; and second, the composition of the pro- 
fessional manpower that staffed the Nizamiye ranks. 

The reformed judicial system was a hybrid resulting from legal bor- 
rowing. The Seviat-made codes, mainly the Mecelle and the Land Law, 
were applied in the civil Nizamiye courts together with procedural 
codes that had been adopted and adapted from the Napoleonic codex 
(since 1879). In the courts of commerce, substantive law included 
both the borrowed Code of Commerce, and the Mecelle. It is true, 
however, that legal borrowing was more extensive in the legal sources 
applied by the criminal sections of the Nizamiye courts, whereas the 
substantive code (the Criminal Code) was an adaptation of its French 
equivalent. But then again, positive law was only one indication of 
syncretism. 

Until 1908, most of the judges who presided the Nizamiye courts of 
first instance—or the civil sections thereof, to the extent that a distinc- 
tion between criminal and civil sections was maintained—were nazbs 
(Şer judges from the ranks of the ulema), employed by the Ministry 
of the Şeyhülislam. As demonstrated in the Ottoman yearbooks (sa/- 
names), these were the same individuals who served as kadzs in the 
local Şeriat courts. The rationalizing reforms of 1879 did not change 
the dual role of the naibs, who applied Şer legal sources in the Şeriat 
courts, and Nizami laws in the Nizamiye courts.9? Historians have 
attributed the dual role policy to the inability of the state to realize a 
complete separation of the Şeriat and Nizamiye systems, and to the 
related shortage of a sufficient number of trained Nizami manpower 
to staff the new courts.”° A circular sent by the Ministry of Justice 
to the provincial courts of appeal in September 1890 suggests, how- 
ever, that by that point in time, the number of certified candidates 
for Nizami positions exceeded the number of vacant positions. This 
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situation led the ministry to instruct the nominating committees to 
avoid approving candidates before positions were made available."! 
The excess of Nizami personnel did not change the dual role policy. 

Flux of manpower was apparent also in the criminal sections at all 
levels. During the formative years of the Nizamiye courts, namely, the 
1860s and 1870s, functionaries of both Ser’ and civil backgrounds 
populated the criminal sections of these courts." The homogene- 
ity of the judicial sphere was maintained, and was best apparent in 
the Law School (est. 1878), the single most important institution for 
shaping the Nizamiye legal culture. The syllabi exhibited a combi- 
nation of classical Islamic jurisprudence and borrowed law, and did 
not present a distinctively “secular” outlook. The solid presence of 
the ulema in the Nizamiye courts supports the conclusions offered 
by Mahmoud Yazbak based on his study of the Nabulsi ulema in 
1864-1914. According to Yazbak, the administrative reforms did 
not weaken the ulema, who maintained their influential position.” 
Hence, the consistent policy that allowed the naibs to serve in both 
the Şer”; and the Nizami judicial forums for several decades should 
not be interpreted intuitively as an irregularity. Rather, it was a typical 
outcome of legal borrowing, being a fluid mixture of the local and 
the borrowed, the new and 196 5 


CONTINUITY IN THE PERIOD OF 
THE YOUNG TURKS 


In the course of the long nineteenth century, forces of reform and 
reaction were set in particular political constellations, often involving 
charismatic and ambitious statesmen. The judicial coherence of the 
Hamidian era had its roots in the earlier indivisibility of the kanun and 
Seriat, yet it also reflected the collaboration between Abdülhamid II 
and prominent ulema, such as the Şeyhülislam Ahmet Esat Efendi 
(1813-1889) and his successor Cemaleddin Efendi (1848-1919), 
as well as the prominent reformer and ulema scholar Cevdet Paga." 
Imperial politics had always been dynamic, all the more so when 
shaken by a political revolution, which was the case with the Young 
Turk Revolution of 1908. Perhaps changing power relations between 
the leading ulema and other segments of the elite was the reason that 
after 1908 the naibs were losing their grip on the civil sections of the 
Nizamiye courts.” The centuries-old prominence of the ulema in the 
state machinery and politics was gradually coming to an end during 
the era of the Young Turks."? However, legislation concerning the 
administration of the law after 1908 demonstrates that even though 
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the political power of the ulema was overall decreasing, the boundar- 
ies between the Nizamiye and the Seriat judicial forums at the insti- 
tutional level remained fluid, still a far cry from the duality model. 

This is evident in two important laws published in 1917. The first 
law, signed by the minister of justice, the Şeyhülislam and the grand 
vizier, subjected the Şeriat courts, previously subordinated to the 
Mesihat, to the Ministry of Justice. The law maintained that appeals 
against Şeriat court decisions were to be addressed in a new depart- 
ment (Şer'iye) at the Court of Cassation. This law rendered the min- 
ister of justice the exclusive authority in cases of conflicts between 
existing laws and the new one." No doubt, this law was a major blow 
on the power of the Meszhat, as it expropriated its most important 
administrative assets. Nevertheless, it may not be interpreted as an 
elimination or even reduction of the actual importance of the Şeriat 
courts in the judicial sphere as a whole, nor can it be taken as a sign of 
a dramatic modification in the balance between the two forums. The 
subjection of Şeriat court decisions to the discretion of a Şer depart- 
ment in the Court of Cassation meant a continuation of the hybridity 
that was the judicial sphere, while not compromising the prescribed 
division of labor between Nizamiye and Seriat courts. 

Also indicative is The Law of the Seriat Court Procedure, published 
in 1917, only few years before the collapse of the Ottoman state. 
Niyazi Berkes finds this law as yet another manifestation of the secu- 
larization trend, which supposedly had started with the tanzimat, 
and increased after the Young Turk Revolution, but he does not clar- 
ify in what sense exactly it is an evidence of secularization. He is right, 
however, to present it as “another step towards the unification of the 
judicial procedure."9? Some clauses in the Şer procedural law allude 
to the Nizamiye Code of Civil Procedure. For instance, article 14 stip- 
ulates that investigations concerning issues of jurisdiction will be con- 
ducted in accordance with the Nizamiye Code of Civil procedure.’ In 
fact, this law formalized the integrative nature of the Ottoman judi- 
cial system. Nowhere in this law is there a formulation that implies 
a competition between two judicial systems, and nowhere is there a 
hint of or an attack over the authority of the Şeriat courts vis-à-vis 
the Nizamiye courts. It seems that as far as the legislature was con- 
cerned, *proceduralization" continued to be the guiding principle 
of the reform in both the Nizamiye and Seriat courts. The distinc- 
tion between Şer and Nizami domains was evident by the fact that 
the legislature found it imperative to devote a distinctive procedural 
law to the Seviat courts, rather than simply apply the Civil Code of 
Procedure to the Seriat courts. 
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CONCLUSION 


Unfortunately, the sources do not reveal explicitly why litigants pre- 
ferred one judicial forum over the other. However, they provide suf- 
ficient evidence to support the argument that forum shopping was a 
common practice in the judicial sphere. If we are to take full advan- 
tage of the “shopping” metaphor, we may conclude that the Ottoman 
judicial mall included the Nizamiye, Seriat, commercial, and possi- 
bly consular courts, as well as the administrative councils. As far as 
the perspective of the litigants is concerned, the emergence of the 
Nizamiye courts did not reduce legal pluralism. On the contrary, it 
actually contributed to a further expansion thereof by offering liti- 
gants new opportunities, new tactics. Specific “grey zones” allowed 
an effective resort to jurisdictional arguments in appellate proceed- 
ings, whether by raising such arguments at the outset or in the final 
phase of the judicial battles, or by ignoring jurisdictional restrictions 
altogether. At the lower instances, forum shopping was not a matter 
of argumentation; it was a matter of daily practice. 

The reactions of the legislature and the central judicial admin- 
istration toward legal pluralism may be described as ambiguous or 
ambivalent. Yet perhaps flexible or pragmatic would be a better word 
choice, having in mind the well-known Ottoman pragmatic atti- 
tude in statecraft. Similar to other legal regimes of the period, the 
Ottoman reformers rationalized the judicial system through codifica- 
tion and proceduralization of the law. The Ottoman well-known ten- 
dency to keep administrative requirements in tandem with reality “in 
the field” was also at play. Hence, while reaffirming the very general 
judicial division of labor, both the legislature and the administrators 
of justice allowed a certain, not insignificant, space for legal plural- 
ism, which endured until the demise of the Ottoman Empire. If there 
was a need for imposing rigid distinctions that would obstruct this 
flexible approach, it may have originated from foreign pressure, and 
even then, it did not motivate an overall attempt to unravel the ties 
between the Şer and the Nizami spheres at the level of daily praxis. 
The duality model that assumes a competition between *secular" and 
"religious" legal *systems" does not and cannot give expression to 
the Ottoman judicial hybridity. 


CHAPTER 3 


مرس 
THE AGE OF PROCEDURE‏ 


Usi the nineteenth century, “justice” (adalet) was conceived pri- 
marily in terms of protective relations between the sultan and his sub- 
jects.! In the most general sense, justice was founded on an unwritten 
pact between the sultan and his “flock” (veaya), according to which 
the sultan was committed to protect the tax-paying population from 
abuse by state officials. Various administrative mechanisms and cus- 
tomary practices provided ordinary people with direct access to the 
central administration. Eradication of abuse by state officials was a 
major preoccupation in the Justice Decrees (adaletnames) that were 
issued by the state through the centuries.? The mechanism of “com- 
plaint” (şikáyet) allowed peasants, nomads, and city dwellers alike 
to address the sultan in person or in writing, directly or through 
the provincial governors; thousands of these petitions were recorded 
in the Registers of Complaints (Sikdyet Defterleri).? The passage of 
Ottoman law to modernity in the nineteenth century did not result in 
a complete disappearance of this centuries-old pact between the ruler 
and his subjects. However, justice increasingly came to be defined in 
terms of procedural standards and universality of judicial practice. 
Nizam was a key word in the Ottoman reform discourse through- 
out the long nineteenth century. According to Serif Mardin, the term 
was used for the first time in the eighteenth century, in a proposal 
for reform that was drafted by a European officer. The Redhouse 
Ottoman-English lexicon (1890) translates nizam as order, regular- 
ity, law, system, and method. Similarly, an Ottoman dictionary from 
1899 describes the adjective nizami as well-organized (tertipli), set in 
order (miiretebb), regular, and orderly (muntazam). The term nizam 
also pertains to state law and order (kanun ve nizama miiteallik, 
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nizamát- devlete mutabık).5 In the late nineteenth century, the term 
nizami stood for both “legal” and “regular.” In the reformers’ mod- 
ernist consciousness, order and regularity came to form the hallmark 
of modern administration and law. The difference between “lawful” 
and “unlawful” became contingent on consistent procedural correct- 
ness. The legality of every judicial practice was evaluated, before any- 
thing else, in terms of its agreement with a particular standard set by 
the Ministry of Justice. The central administration habitually moni- 
tored the observance of the legal standards by the various judicial 
units. The standard was communicated through sample-forms, and 
it also took the form of judicial reviews, namely, through evaluations 
of lower court decisions, checking their conformity with procedural 
codes. 

In this chapter, I argue that the passage of Ottoman law to moder- 
nity was signified by its transition to a mode of legal formalism, expe- 
rienced in the court system as an accelerated *proceduralization? of 
judicial praxis. Proceduralization was manifest not only as an unprec- 
edentedly expansive body of legal procedure, but it was also apparent 
as a distinct legal culture that rendered procedure the focal point of 
jurisprudence. This development resulted from and was energized 
by several sociolegal and political processes. For one, legal formal- 
ism served the Ottoman project of administrative centralization that 
characterized statecraft during the nineteenth century. The desire 
of legal formalists to reduce the human factor in adjudication to a 
minimum, and thereby subject law to an absolute model of objective 
reasoning, however vaguely conceived, coincided with the reigning 
political model of state centralization. In this scheme, there was no 
room for competing judicial “logics,” as much as there could only be 
a single legitimate power base, identified with a reified state. 

The Ottoman project oflegal borrowing corresponded to the grow- 
ing appeal of legal formalism in nineteenth-century Western Europe 
and North America, where it accommodated various economic and 
political transformations." Observing European legal systems, Weber 
defined these processes as “professionalization” and “systemati- 
zation” that were supposed to yield full or partial legal rationality 
embedded in statutory codification. For Weber, legal rationality 
meant, in the final analysis, the application of law in accordance with 
general rules. Hence, in order to qualify as “rational,” legal systems 
had to apply the rules unvaryingly to all judicial cases, to the extent 
that court decisions would be predictable. By the same token, sys- 
tematization in Weber's theory stands for the integration of rules in 
an internally consistent system.? Weber's legal theory is noteworthy 
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not for its explanatory strength, which has been criticized extensively 
due to its ambiguity, determinism, Orientalist agenda, and empirical 
weaknesses.? It is emblematic, however, of the zeitgeist of his epoch, 
specifically, the confidence of nineteenth-century intellectual elites 
in the power of reason and science to restructure, indeed improve 
nature and society. Nineteenth-century legal formalists believed that 
adjudication could be subject to the same methods of classification 
and experimentation that were used in the natural sciences.!° 

As I hope to demonstrate in the present chapter, in the Ottoman 
Empire, Nizamiye courts formed the most important judicial forum 
in which legal formalism was advanced and practiced through an 
unprecedented emphasis on legal procedure and standardization. 
However, the impact of legal formalism was felt also in Şeriat courts, 
although on a smaller scale. It is important to stress that procedural- 
ization of law was apparent in both actual trials and judicial adminis- 
tration. Both aspects were inseparable. 


THEORETICAL FRAMEWORK: 
PROCEDURALIZATION AS 
SIMPLIFICATION 


Catastrophic events in the first half of the twentieth century gave way 
in the second half to a large wave of grim theorizing of what used to 
be called progress in the late nineteenth century. Such is the theory of 
James C. Scott concerning the transformation of statecraft since the 
late nineteenth century. Borrowing the term high modernism from 
David Harvey, Scott employs it in Seeing Like a State to describe the 
unconditional faith of West European and North American societ- 
ies in scientific and technical progress following the industrialization 
boom. In his words: 


At its center was a supreme self-confidence about continued linear 
progress, the development of scientific and technical knowledge, the 
expansion of production, the rational design of social order, the grow- 
ing satisfaction of human needs, and, not least, an increasing control 
over nature (including human nature) commensurate with scientific 
understanding of natural laws. High modernism is thus a particularly 
sweeping vision of how the benefits of technical and scientific progress 
might be applied-usually through the state-in every field of human 
activity. 


In an attempt to explain the recurring failure of twentieth-century 
large-scale schemes to improve the human condition, Scott offers a 
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critical perception of the processes identified by Weber some half a 
century earlier as rationalization. He argues that a colossal effort to 
simplify state-related practice and render social realities legible was a 
distinctive feature of the modern state. High-modernist faith in its 
ability to hitch science and modern knowledge to projects of social 
engineering sustained the enthusiastic attempts of modern states to 
simplify praxis in the fields of administration, economic planning, 
urban planning, agriculture, and the law. Simplification and legibility 
were achieved by standardization, while doing away with the locally 
based practice and knowledge that had characterized the premodern 
state. According to Scott, the naive faith in the capacity of generic for- 
mulas to replace the diversity of local practice and knowledge (which 
he calls metis paraphrasing the ancient Greeks) was responsible for 
“practical failure, social disillusionment, or most likely both.”!? 

In an analysis of the changing administrative and legal praxis of 
the late nineteenth-century Ottoman state, Huri İslamoğlu endorses 
the notion of simplification offered by Scott. However, critical of his 
tendency to assume a sharp divide between a reified state and soci- 
ety, İslamoğlu suggests a blurring of the distinction between state 
and society. Rather than seeing the state as the abode of a singu- 
lar intent, and society as the domain of politics and negotiations 
between multiple actors, as implied by the accustomed state/society 
convention, she portrays individual administrative practices (regis- 
tration, legal procedures, cadastral mapping, etc.) as manifestations 
of power fields, in which various actors “negotiate the terms of their 
existence.” İslamoğlu distinguishes the modern state by its commit- 
ment to a generalization of practice, as opposed to the administra- 
tive practices of the premodern state, which were committed to and 
consciously determined by local social particularities. Unlike Scott’s 
pessimistic emphasis on tragic consequences of “well-intended 
schemes to improve the human condition,” İslamoğlu reaches the 
conclusion that in the Ottoman case, modernity did not fail; by 
the end of the nineteenth century a new hegemonic order was in 
place and the ability of the central administration to tax increased 
considerably. 

In what follows, I demonstrate some ofthe practices by which simpli- 
fications were realized in the reforming judicial sphere. The Ottoman 
central administration understood legal procedure as the key means for 
achieving simplification of judicial practice in the courts, calling it not 
simplification but regularity, or nizam. I advance an interpretive path 
that differs from both Scott and İslamoğlu, in that I am less interested 
here in the issue of successes or failures of the Ottoman passage to 
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modernity; I focus on understanding the impact of proceduralization- 
as-simplification on daily experience in the courts. 


THE MODERNIST JUDICIAL SYSTEM: 
STANDARDIZATION 


Ina Ceride essay from 1888, Mehmet Sukri, the head clerk (başkatib) 
of the court of commerce in Van, complains about irregularities in 
the style of court decisions (ilam): 


Sometimes court decisions contain legal deficiencies or unnecessary 
redundancies, and clerks (katips) who move from one court to another 
shape numerous models concerning the practice of this procedure. 
Therefore, court decisions are subject to appeals in second (istinaf) 
and third (temyiz) instances because various clerks in various courts 
use their pens differently. Quashing [by the Court of Cassation] causes 
delays by having cases re-addressed in the courts of first instance. 
Obviously, no court would wish to address the same case for the sec- 
ond time.!5 


In another essay from the same year, al-Sayyid Ahmad Fahmi bin- 
Aref, the recording clerk (zabt kátibi) in the civil section of the court 
of first instance in Kirkkilise in the province of Edirne, criticized 
clerks who inscribed protocols (zat) of criminal trials, for their usage 
of vague expressions such as *nothing in the defense of the attorney 
was found legally acceptable" or *until now, no contradiction has 
been found between the testimonies heard in court and those made 
during the pre-trial interrogation (istintak).” He then demonstrates 
the appropriate standard formula, when no contradiction is evident 
between the statements given by litigants and witnesses at the trial, 
and their earlier, pretrial depositions: 


no contradiction and change was apparent between the oral testimony 
in court and the statement dated... which was recorded on page... of 
the istintak documents concerning such and such act, conducted in 
this or that way in such and such place, committed by the accused so 
and so, and witnessed by so and so. 


These didactic texts exhibit the sort of bureaucratic ideology that 
was typical of the Nizamiye judicial culture. There was no room in 
this ideology for more than a single model to be followed in every 
judicial practice, be it the phrasing of a court decision, recording 
of protocols, the preparation of appellate petitions or of statistical 
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charts. The very act of codification was the most salient manifes- 
tation of this judicio-bureaucratic state of mind. Throughout the 
nineteenth century, the Ottoman legislature produced hundreds of 
numbered legal clauses in numerous fields: civil, criminal, commer- 
cial, procedural, and administrative. They were arranged as volumes 
divided into coherent chapters, exhibiting legibility and efficiency.!” 
The Nizamiye courts were required to indicate in their decisions the 
number of the specific madde, or clause, that formed the basis for 
their decisions. The reformers' desire to codify almost every sphere 
of human activity followed the French legal positivism of the time, 
which aspired to minimize, if not dispose of doctrinal interpretation, 
custom and judicial discretion in favor of the statute.!? This was the 
ultimate justice envisioned by Weber, when describing the (ideal- 
type) Continental legal system as a machine to which the pleadings 
and the fees are inserted and which then produces the judgment 
together with the reasons mechanically derived from the code. 

A translation of this vision of legal positivism into Ottoman- 
Islamic terms is apparent in a textbook on the Nizamiye procedure. 
Drawing on Islamic terms, the jurist Ali Sehbaz Efendi demonstrates 
the conceptual change brought about by the introduction of codifica- 
tion. He argues, in a nutshell, that until the creation of the Nizamiye 
courts, the discretion of the judge was inspired by the practice of 
ijtihad (jurists? original interpretation of religio-legal texts), whereas 
under the new judicial order, the legal clause (madde) became the 
exclusive source of adjudication. He then advises judges to adhere 
to the codified clause and avoid zjtibad.?? The term madde, or arti- 
cle, was widely used in the Nizamiye discourse. It possessed three 
interrelated meanings: the law in general, a specific codified clause, 
or criminal charges in the criminal domain. Madde was not only a 
translation of the French article, or legal clause in a codified law. 
Rather, it was a signifier of the Nizamiye positivist schema as a whole. 
The Ottoman-Turkish language of the nineteenth century included 
a healthy number of foreign words. Yet, rather than borrowing the 
actual French term for legal article, the reformers chose to borrow 
from the Arabic, which was part of their immediate linguistic res- 
ervoir. Madda (3333) in Arabic has many meanings, all of which are 
various expressions of concrete reality: matter, substance, stuff, com- 
ponent, constituent, chemical element. The Arabic word madda also 
stands for disciplined forms of knowledge: academic discipline, school 
subject, field of study, subject matter. Hence, when Sehbaz Efendi 
contrasts the madde with ijtihad, he actually reinforces the binary 
oppositions of norm/interpretation and objective/subjective, which 
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certainly belong to the repertoire of the positivist-scientific mind of 
the nineteenth century. For a Nizamiye jurist like Sehbaz himself, 
and in line with the Nizamiye formalist mentality, the codified law 
formed the foundation of law as a discipline, as an objective science. 

The last decades of the nineteenth century witnessed a systematic 
endeavor on the part ofthe senior administrators ofthe Nizamiye courts 
to subject reality to the realm of standard formulas through codifica- 
tion, regulation, and routine enforcement thereof. Standardization 
was a matter of both contents and form, and it was rendered visible 
through the concept of numbered articles and subdivisions. The pro- 
cedural section in the Mecelle was the earliest comprehensive formula- 
tion of judicial procedure in the form of numbered articles, chapters, 
and subchapters. Yet, it were really the procedural codes of 1879, 
highly inspired by their French equivalents, that reflected the ambi- 
tious aspiration of the Continental legal tradition to regularize every 
aspect of the judicial practice. 

Documentation was the most important medium for realizing the 
ideal of simplification through standardization. The principle rule, 
according to which every judicio-administrative action in the courts 
had to leave behind a documentary trace, was not written down as 
such, but was evident through a series of detailed procedural clauses. 
To ensure unity of practice across the board, the central judicial admin- 
istration made sure to distribute a sample document to the various 
judicial units for every new practice of registration. Standardization 
of official forms was apparent in all spheres of Ottoman administra- 
tion during the second half of the nineteenth century, enabled by the 
increasing accessibility of print technology.?! 

Registration, classification of documents, and routine report 
procedures were major measures for rendering the daily working of 
the courts legible to the gaze of the central judicial administration. 
Indicative is the fact that orders regarding registration and classi- 
fication of documents are given at the outset of the Code of Civil 
Procedure. It instructs every court to keep separate registers for peti- 
tions, adjournments, legal actions, and documents submitted by the 
litigants, court decisions and fees received by the court, all to be 
arranged in a numeric order. The Ministry of Justice did not tolerate 
any deviation from the standard methods of registration and report. 
In a circular from July 1879, the ministry pointed to the fact that 
courts ignored the instruction to date protocols of trials in accor- 
dance with both the Muslim (Arabi) and civil (Rumi) calendars, 
and instead used only one of them, thus causing problems in the 
calculation of imprisonment terms and the determination of appellate 
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procedures.?? The court clerks of all instances were required to send 
copies of these registers to the Ministry of Justice (and the Ministry 
of Police in criminal trials) once in three months. Court clerks were 
held personally accountable. Failure to follow the standard procedure 
of registration, or failure to send the copies of the registers on time, 
cost the clerks a fine as high as four //ras for every error. In a cir- 
cular to the provincial courts from December 1881, the Ministry of 
Justice complained that some criminal courts did not adhere to the 
sample forms when preparing the registers. Clerks, so it was reported, 
wrote down the names of convicts, but epithets (sóbret), names of 
fathers, and dates were erroneously omitted. The circular reminded 
the clerks of the relevant four-/ira fine.?* 

The difficulty of lower courts to live up to these expectations of 
punctilious conduct are evident in a circular sent two years later, in 
which the ministry complained that most of the criminal courts of 
first and second instance had failed to send the registers, whereas 
some of them had sent registers that did not conform strictly with 
the sample forms.?° Almost twenty years later, in 1898, the ministry 
again reprimanded the civil sections of the courts, arguing that most 
of them failed to follow the registration procedures specified in the 
Code of Civil Procedure. Legibility through meticulous document- 
keeping dictated also the communication of the court with its users. 
The Code of Civil Procedure instructed the court to accept only peti- 
tions written on wood-made paper that had the dates, names, epi- 
thets, occupations, and addresses of the litigants, properly signed. 
Needless to say, every correspondence with the court had to be 
registered.” 

In the official correspondence between the central judicial admin- 
istration and the courts, facilitation of appellate procedure and 
prevention of delays were the most common justifications for the 
requirement to uphold the standard formulas. Indeed, universal and 
adequate recording procedures were crucial to both the process of 
appeal, and to the daily supervision of the courts’ performance. In a 
mammoth judicial organization such as the Nizamiye one, the proper 
functioning of the higher judicial instances depended on the “reli- 
ability" of the documents, at times being the only point of refer- 
ence for the judges, the public prosecutors, and the attorneys who 
addressed cases in the courts of appeal.?? Rendering the proceeding 
legible in the eyes of potential appellate review was the logic that 
guided the recording clerk from Kirkkilise, mentioned earlier, in 
his advice to his fellow clerks. It is important, he writes, that the 
recording clerk, who is not acquainted with the minute details of the 
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(pretrial) investigation documents, will write down “everything that 
goes on in the trial, whether necessary or not.” The clerk reassured 
his colleagues that errors were “natural,” and that they were to be 
revealed in the appellate proceeding in any case.?? 

Yet adherence to standard scribal and report conventions was 
not only a matter of administrative efficiency; it was also a discur- 
sive characteristic typical of the Nizamiye judicial culture evident in 
its showcase, the Ceride-i Mehakim. The case reports in the Ceride 
are extremely formulaic in style, revealing nothing on the process of 
interpretation that led to the ruling of the court. In civil cases the 
reports typically adhere to the following template: 


1. General introduction of the litigants involved including names, 
titles, and places of residence. Specification of the number of the 
original court decision and of the issuing court. 

2. Summary of the disputed court decision. 

3. Summary of the appellant’s petition, namely, the reasons on the 
basis of which the appellant wishes to have the lower court deci- 
sion’s quashed. 

4. Summary of the defendant’s response, which often includes a for- 
mulaic phrase, such as “the court decision in question is lawful.” 

5. Summary of the opinion of the public prosecutor in cases that 
require his input. 

6. Ruling of the Court of Cassation, indication of the relevant arti- 
cles of the relevant laws, and the subsequent orders of the court 
regarding the procedure to be followed. 


Neither is the personal voice of the judge presented in these reports 
(in both civil and criminal matters), nor are possible debates among 
the court panel traceable. The process of adjudication is projected as 
a matter of a mechanical application, rather than interpretation of 
the statutes. Unlike the discursive style typical of the common-law 
tradition, the Nizamiye discourse never subjects the legal source itself 
to criticism for possible ambiguity or inadequacy; the legal clause 
appears as a definite, undisputed juridical artifact. The formalistic 
discursive style exhibited in the Cerzde’s case reports is very similar to 
the one characterizing the rulings of the French Cour de Cassation, 
which never deviates from the standard grammatical and stylistic 
template.*° 

Statistics formed another powerful means for attaining legibil- 
ity. During the nineteenth century, statistics became the dominant 
method for rendering society comprehensible to the gaze of state 
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administrations all over the world, turning into a customary identify- 
ing mark of “civilized” societies.*! In modern statecraft, pedantic col- 
lection of statistical data serves what Anthony Giddens recognized as 
the reflexivity of modern social life, referring to the obsessive exami- 
nation and reform of social practices in the light of a constant inflow 
of information about those practices. Systematic collection of data 
from the population was not an unknown practice in the history of 
premodern Ottoman statecraft. Yet in the nineteenth century, in the 
Ottoman Empire and elsewhere, official data collection turned into a 
scientific endeavor, called statistics (istatistik), which served new objec- 
tives. Statistical practices were applied in unprecedented scope and 
rigor. Statistics served the Ottomans in realizing their modernist proj- 
ects roughly at the same time that it served other states, with similar 
highly developed bureaucratic traditions. The Ottomans did not lag 
behind in detecting the potential contribution of statistical manipula- 
tion and official data to the enterprise of state centralization. In the last 
quarter of the nineteenth century, statistical offices were established 
throughout the empire, aimed at collecting data on many spheres of 
life and then providing the statistical data to the various ministries.?? 

Since the early 1880s, the various Nizamiye judicial departments 
were required to send statistical reports in accordance with detailed 
instructions and standard samples. As in the case of the report rou- 
tines, it took the courts a good number of years to get accustomed 
to the new habit of data-collection along conventional patterns.?* 
Nevertheless, statistical charts that were published in the official year- 
books (salnames) and the Ceride imply that by the end of the century, 
such habits had successfully been established. What was included in 
these charts? Statistics collected from the Nizamiye courts take up a 
significant portion in the first statistical yearbook of the Ottoman 
Empire (1897). The plentiful tables provide an incredible wealth 
of information, classified in categories that never before had been 
deemed important in the eyes of Ottoman bureaucrats. The decision 
as to what details deserved to be included in what categories of clas- 
sification was not always contingent on immediate practical needs. 
Sometime data seem to have been pedantically gathered for the mere 
sake of collection. The following is just a partial list of tables (each 
table contains data specific to the various provinces and a summary 
representing the entire population): 


e The sex and numbers of individuals convicted of felony 
(cinayet), crimes (ciinha), and offenses (kabahat). 
* The sort and amount of crimes tried by the courts. 
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* Distribution of individuals convicted of felonies and medium 
crimes, in terms of religious and national communities. 

* Distribution of individuals convicted of felonies and medium 
crimes, in terms of trade and occupation. 

* Distribution of individuals convicted of felonies and medium 
crimes, in terms of age. 

* Distribution of cases heard by the civil sections, in terms of 
categories and sums of money under litigation.’ 


Statistical charts from specific courts were published in the Ceride 
on a regular basis. These charts were often different from the ones 
published in the statistical yearbook. In the Ceride it was the docu- 
ment that was emphasized, as a means of promoting a simplified, 
rational administrative conduct (see figure 3.1). For instance, a sta- 
tistical chart produced by the office of public prosecution at the 
Istanbul (Dersaadet) criminal court of appeal specified the amount 
of documents it produced during the fiscal year 1306 (1890-1), 
arranged along two main categories: the judicial unit to which the 
documents were sent (indictment committee, the Court of Cassation, 
civil and commercial courts), and the type of documents that were 
sent to these units (written opinions, reports, bills of indictment). 
The chart revealed that the public prosecution in Istanbul produced 
a total of 8,738 documents during that year. But the bottom line of 
this statistical report was the fact that only 93 actions (1.06 percent of 
all actions!) were deferred to the following fiscal year. Based on this 
data, the Ministry of Justice sent an appreciation letter to the public 
prosecutor at the court of appeal, Halit Bey.?? In the same year, the 
famed Cevdet Pasa, then the minister of justice, sent the following 
letter of approbation to the president of the Beyoğlu court of first 
instance-criminal section: 


The statistical tables for the year 1889 demonstrate that from 3,647 cases 
that arrived to the court during this year, 3,632 cases were addressed, 
and only fifteen cases were deferred to the following year. This is a proof 
of the court's devotion. I am pleased to write you this letter.°” 


The widespread employment of statistics in the Nizamiye judicial 
administration had a clear exemplary value. In the aforementioned 
case, the statistical data were specifically used as yet another means 
of fighting delays. In a more general sense, statistics were conceived 
as a scientific way of dealing with social issues. The Ottomans shared 
this modernist understanding of statecraft with other contemporary 
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Figure 3.1 A statistical chart— Ceride- Mehakim. 


states. Ann Stoler's characterization of the European usage of statis- 
tics is just as relevant to the Ottoman case: 


Both commissions and statistics were part of the *moral science" of 
the nineteenth century that coded and counted society's pathologies. 
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While statistics used deviations from the mean to identify deviations 

from the norm, commissions joined those numbers with stories culled 
mre ۲ - : "mol? 

from individual “cases” to measure gradations of morality.?? 


While I am not aware of a similar employment of statistics in the 
Seriat courts, it is clear that the proceduralization and standardiza- 
tion of judicial practices, being part of the simplification vision that 
dominated the high-modernist mind of the judicial administration, 
was not limited to the Nizamiye domain of the judicial sphere. In 
chapter two I pointed to the Law of the Seriat Court Procedure (1917) 
as a demonstration of the enduring homogeneity of the Ottoman 
judicial sphere, arguing that this law was indicative of proceduraliza- 
tion, rather than secularization of the law, regardless of the Nizami/ 
Şer; administrative distinction. Since the 1840s, a momentum of 
procedural innovation and professionalization was evident in the 
Ser% domain, that is, roughly two decades before the creation of the 
Nizamiye court system.?? Although the Nizamiye and Seriat courts 
belonged to two distinct administrative units, the former was subor- 
dinated to the Ministry of Justice, and the latter to the Meszhat (the 
office of the Seyhiilislam), an unprecedented accentuation of docu- 
mentation, registration, classification, and report routines were evi- 
dent also in numerous instructions sent from the imperial capital to 
the provincial Seriat courts, increasingly since the 1870s.*° 

In April 1879, the Mesibat sent detailed instructions to the Şeriat 
courts that regularized the trial procedures in these courts. The 
instructions referred to the following procedures: initial identifica- 
tion of the litigants, authorization of attorneys, registration of deposi- 
tions and presentation thereof before the judge, hearing of witnesses, 
registration of court decisions, and the subsequent report procedure. 
These instructions leave no doubt; it is the document and its standard 
preparation, registration and classification, that formed their raison 
d'étre. “Everything that goes on in the trial” was to be represented 
in writing, then classified and placed in the appropriate register, 
be it powers of attorney, depositions, testimonies, and so on. Each 
document had to be authenticated by the relevant person. Litigants 
authenticated their recorded depositions, witnesses confirmed their 
recorded statements, and judges had to validate various documents 
seen or produced by the court. This law was entitled Instructions con- 
cerning the drafting of Şer’ documents in a form that will render them 
a lawful basis for [future] judicial actions and ruling when no [other] 
evidence is available.*" It is therefore indicative of the new association 
of justice with a strict adherence to procedural standards of docu- 
mentation and its bearing on the Şeriat courts. At the same time, this 
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law indicated the change in the status of written documents as means 
of evidence. During preceding centuries, written documentation was 
presented in the Ottoman courts of law, but its value as means of 
evidence was rather limited, unmatched by the importance of oral 
testimonies. The parallel between the Seriat courts and Nizamiye 
courts, discussed in the previous chapter, is also evident in terms of the 
time that it took the court personnel to internalize the new emphasis 
of procedure. As seen earlier, the Nizamiye personnel needed more or 
less a decade to assimilate the new working routines. Similarly, almost 
a decade elapsed before the new instructions were implemented in the 
provincial Şeriat courts, to judge from the case of Jaffa.? 

As shown by Agmon, until the late 1880s the judge and the scribes 
in the Jaffa Serzat court used a mixture of locally developed record- 
ing practices together with a selective implementation of instructions 
from the central administration within a dynamic heuristic process. 
To paraphrase Scott, the Jaffa court was a social scene in which state- 
generated simplification, in the form of instructions from Istanbul, 
met practical knowledge, or metis (locally developed practice). It 
seems that eventually simplification prevailed. In the Nizamiye high- 
modernist legal culture, locally based judicial practice was conceived 
as an impediment, a symptom of disorder (nizamsız) that stood in the 
way of justice, exactly because justice came to be conceived in terms 
of uniformity of judicial practice. This was evident in the essay of the 
head clerk from Van, mentioned earlier, who complained that clerks 
who moved “from one court to another" develop numerous scribal 
models, which result in poor functioning. 


THE FORMALIST COURT 


Whereas the Ministry of Justice led the effort of proceduralizing the 
judicial system as such, it was the Court of Cassation that played the 
most active role in enforcing the observance of the new large body 
of procedure in the field of adjudication. This court, which stood 
at the top of the three-tiered judicial hierarchy, was established in 
1879 instead of its predecessor, the Council of Judicial Ordinances 
(Divan-ı Ahkim-1 Adliye). At the time of its establishment, the court 
consisted of criminal and civil sections, and the Petitions Department 
(istida dairesi) was added in 1887. The establishment of that depart- 
ment was an important development in the evolution of Ottoman 
legal formalism. The judges in the Petitions Department adjudicated 
criminal and civil cases on the basis of documents (petitions, objec- 
tions to lower court decisions, and official reports), without hearing 
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litigants or witnesses. They were responsible for reviewing the proce- 
dural aspects of appellate petitions, and rejecting petitions that did 
not meet the procedural requirements of the cassation phase. The 
department was also authorized to issue rulings on petitions that 
challenged lower court decisions on the basis of procedural aspects 
such as jurisdiction and prescriptive periods (miirur-i zaman). Once 
its procedural validity was approved, the petition was sent to either 
the civil or the criminal section of the Court of Cassation.** The role 
of the high court as a guardian of procedural correctness was further 
bolstered by a law from 1907, which authorized the civil section of 
the Court of Cassation to reject any petition that did not conform to 
the standard template, or that was not submitted within the prescrip- 
tive period, without referring the petition to the court panel. 

The Ottoman Court of Cassation, which was modeled after the 
French Cour de cassation, preserved the latter's primary task of ensur- 
ing the correct and consistent application of the law.*6 As a rule of 
thumb, whenever the Court of Cassation had to choose between pro- 
cedural and substantive considerations in addressing appellate peti- 
tions, it focused on the procedural ones." Hundreds of case reports 
in the Ceride demonstrate the new judicial opportunities made avail- 
able to court users by the introduction of the expansive procedure, 
and at the same time the trouble it caused for those who lost their 
cases. Employing procedural tactics was not limited to the Court of 
Cassation, but was apparent at all instances, as demonstrated in the 
following case. 

In 1887, Hasan Bey and Cemal Bey from Istanbul won their civil 
suit against a certain restaurant keeper named Haci Haralambo. 
The case was addressed at the court of first instance in the capital. 
Haralambo appealed to the same court in its capacity as a court of 
appeal, but lost again on the grounds that he had failed to state 
his occupation in the written petition. Haralambo appealed to the 
Court of Cassation through his attorney, Alexandros Efendi. The 
Court of Cassation quashed the lower court decision in July 1888, 
arguing that the decision of the appellate court to reject the peti- 
tion, using the “pretext” (serriste) that the occupation was not 
indicated in the petition, was unlawful. The Court of Cassation 
maintained that facilitation of potential appellate and cassation pro- 
cedure was the rationale behind the legal requirement to state in 
writing the identification details, but since those were already known 
to the court, there was no need to provide them again.*? In this 
case, the court of appeal turned out to be more formalistic than the 
Court of Cassation. 
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A similar case that yielded a different judicial outcome occurred six 
years later, in 1894, when the legal representative of the Public Debt 
Administration brought a suit at the Konya court of first instance 
against the tax farmer (miiltezim) Hüseyin Efendi, asking the court to 
order the tax farmer to pay tax dues on account of revenues obtained 
from hunting in the county of Beysehri (the province of Konya). The 
court ruled in favor of the administration. Hüseyin Efendi appealed 
to the same court, now in its capacity as a court of appeal; the report 
does not specify the points made by the tax farmer. The Konya court 
of appeal rejected Hüseyin's appeal because he had not stated his 
name, epithet, address, and occupation, as required by the Code of 
Civil Procedure. Hüseyin, the tax farmer, sent a written petition to 
the Court of Cassation in Istanbul, appealing from the decision of the 
Konya court of appeal. He argued that there was no need to state his 
identification details in writing, because they were already known to 
the court, which had previously addressed the case in its capacity as a 
court of first instance. 

The Court of Cassation reviewed the documents and heard the 
attorney of the Public Debt Administration Ipikian Efendi, as well 
as the public prosecutor, whose opinion was required by law in cases 
involving state authorities. The latter justified the position of the tax 
farmer, maintaining that the requirement to fill in the appellant's 
identification details was meant to facilitate the summons of the appel- 
lant to the court of appeal, but since the Konya court already had the 
identification details at its disposal, there was no flaw in the written 
petition submitted to the court in Konya. It was one of those rather 
atypical cases in which the Court of Cassation did not agree with 
the opinion of the public prosecutor. In October 1895, it therefore 
rejected Hüscyin's appeal, and upheld the Konya court decision.?? 

These two cases illustrate a pedantic accentuation of procedural 
correctness in the provincial courts of appeal. The French cassation 
method served the centralization objectives of the Ottoman legisla- 
ture perfectly. The courts were expected to comply with the require- 
ment for procedural correctness in the strictest fashion. Even the most 
technical fault could cause an annulment of court decisions at the 
Court of Cassation, and subsequently a reopening of the case at the 
same lower court, thus increasing the workload. As the head clerk at 
the Van court of commerce of eastern Anatolia said: *Obviously, no 
court would wish to address the same case for the second time;" all 
the more so in an organizational environment in which delays were 
reflected in routine reports and statistical charts. The second case 
noted earlier, involving the Public Debt Administration and the tax 
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farmer Hüseyin Efendi, is more typical than the first (Haralambo), 
as far as the Court of Cassation was concerned. On the whole, the 
high court exhibited a stringent approach to technical flaws, rejecting 
many petitions for this reason.?? 

To draw on Scott's conceptualization of high-modernism, the 
project of codification was intended to bring about a uniform simpli- 
fication. Yet, the codification of judicial procedure in the Ottoman 
case (and most probably in other modern contexts as well) resulted in 
a considerable expansion of the judicial “ammunition” at the disposal 
of court users, which paradoxically complicated court proceedings 
beyond the relatively simple technical issues, as demonstrated in the 
following dispute. 

In 1890, four individuals, Tevfik, Ismail, Halil, and Mehmet, 
turned to the court of first instance in Aziziye, asking it to prevent 
two local landlords, Mustafa Aga and Mehmet Ağa, from taking 
hold of a field that the four gentlemen claimed to be its legal own- 
ers. The Agas did not respond to the summons sent by the court, 
and an ad hoc (musahhar) attorney was appointed. In the trial it 
turned out that Tevfik and his minor sister, Halime, had inherited 
the field from their father. Tevfik substantiated his claim by produc- 
ing a title deed (tapu), and the judicial investigation revealed that 
the transfer of the land from the father to his children was registered 
in the land-cadastre register (yoklama). His claim was further sup- 
ported by written statements from the village headman, imam, and 
council of elders (ihtiyar meclisi). The court acknowledged the own- 
ership rights of Tevfik and his sister, and ruled in absentia against 
the Agas. The Code of Civil Procedure allowed litigants to appeal 
from court decisions that had been issued in their absence by sub- 
mitting a petition to the same court, without having to follow the 
regular appellate procedure. Decisions in absentia were valid in cer- 
tain circumstances specified by the code; and the appeal from such a 
decision, defined “protest against the decision” (itiraz al ülhüküm), 
could lead to a revision of the court decision or to a new trial; or 
else, it could be rejected altogether. The Afas submitted a pro- 
test, which the Aziziye court found unjustified, and then turned 
to the Court of Cassation, raising the following procedural points: 
first, the Aziziye court was supposed to hear the opinion of a public 
prosecutor because the case involved the rights of a minor. Indeed, 
the Law of the Nizamiye Judicial Organization obliged the presence 
of public prosecutors in civil disputes that involved minors; second, 
they argued that the Aziziye court failed to indicate in its judgment 
the relevant legal clause on which the decision was based. 
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The Court of Cassation obtained the written opinion of the 
chief public prosecutor, who considered the A§gas’ claim regarding 
the absence of the public prosecutor at the court of first instance 
unfounded, based on the documents presented to him. The Court of 
Cassation eventually quashed the Azizye court decision, but for pro- 
cedural reasons that had not been raised by the Agas in their petition. 
For one, it pointed to the fact that being a matter of landed prop- 
erty (akar), the court had to summon a land official (arazi memuru), 
which it had failed to do. In addition, the Mecelle stipulated that when 
a person was accused of occupying (vaz’yed) a disputed plot of land, 
his actual possession of this land had to be proven in court (article 
1754); yet the Aziziye court failed to meet this legal requirement. 
The Court of Cassation also criticized the Aziziye court for contend- 
ing with the written depositions of the witnesses, without actually 
hearing them in person, as required in such ownership disputes. It 
stated that these flaws had been raised by the Agas in their protest, 
and the Aziziye court had to consider them and revise its decision in 
absentia, but it ignored them altogether.* It seems that this case was 
initially handled by a sloppy court panel that made procedural errors 
throughout the proceedings. Perhaps it was not a matter of careless- 
ness, but of bias for unknown reasons. 

In theory, the task facing the Court of Cassation was straightfor- 
ward, namely, examining whether or not the lower courts adhered to 
the legal standard provided by the codified law. In reality, however, 
the combination of a legally pluralistic environment with expanding 
positive law intended to be applied uniformly, created a procedural 
labyrinth that worked for some court users, and at the same time pre- 
sented a challenge to the Court of Cassation. The integration of the 
Ottoman Empire into the world economy in the nineteenth century 
brought with it an increase in the number of foreign subjects living in 
Ottoman domains. The existence of a growing community of foreign 
technical experts, businessmen, migrants, adventurers, and mission- 
aries, together with many Ottoman-born individuals who obtained 
foreign citizenship in order to benefit from the capitulations, fur- 
ther complicated the judicial scene. In the late 1880s, a representative 
of the Ministry of Post and Telegraph requested from the court of 
commerce in Sivas to order Monsieur McCalim, an American subject 
who served as the telegraph inspector in Sivas, to pay a debt of 7,000 
kuruş that he owed to the ministry. The actual circumstance of the 
debt is not specified; the report does indicate, however, that McCalim 
had a guarantor, an Armenian called Artin Bakalian, who had died 
before the case reached the court. The court confirmed the debt 
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in McCalim’s absence, and ordered him to pay, while notifying the 
Ministry of Foreign Affairs. According to the Code of Civil Procedure, 
the defendant had thirty-one days to protest a decision in absentia, 
but McCalim did not use this right. Eager to have the debt paid, the 
representative of the ministry sued Haci Sinan Bakalian, who was 
the heir of McCalim's guarantor, requesting the court to execute 
the guarantee, and pay the debt from the guarantor's bequest. The 
court accepted the ministry's claim and ordered Hacı Sinan Bakalian 
to pay McCalim's debt. Bakalian appealed to the court of appeal in 
Sivas through his attorney, arguing that since McCalim was a for- 
eigner, the Code of Civil Procedure did not apply in his case, and that 
the Code of Commercial Procedure was to be followed. Given that the 
decision against McCalim was in absentia, the Code of Commercial 
Procedure stipulated that the execution of the guarantee was con- 
tingent on the debtor's realization of his right to protest, and as 
long as McCalim did not follow the protest procedure, so the attor- 
ney argued, his client, the guarantor, could not be held liable. In 
its decision, the court of appeal maintained that the Code of Civil 
Procedure indeed established a prescriptive period of thirty-one days 
during which the defendant could protest a decision in absentia; but 
since McCalim was a foreigner, and the matter was addressed in the 
court of commerce, the Code of Civil Procedure was inapplicable to 
this case. According to the Code of Commercial Procedure, however, 
a decision in absentia could be subject to protest until the day of 
its execution, with no time limitation. The court also relied on the 
Mecelle (clause 636), according to which the guarantor was not liable 
to pay until the terms of the guarantee were fulfilled; and since the 
protest had not yet been submitted, the lower court decision to exe- 
cute the guarantee was found invalid. 

Not satisfied with this decision of the court of appeal, the repre- 
sentative of the ministry appealed to the Court of Cassation. Holding 
on to the procedural arsenal, he argued at first that a public prosecu- 
tor had to be present in the proceedings in accordance with the Law 
of the Nizamiye Judicial Organization, and that this requirement was 
not met. He also argued that contrary to the opinion of the Sivas 
court of appeal, the Code of Civil Procedure was actually applicable 
in the commercial court of first instance, and that therefore the pre- 
scriptive period of thirty-one days for protesting a decision in absentia 
was binding. Hacı Sinan Bakalian’s attorney responded that according 
to the circulars of the Ministry of Justice, cases that previously had 
belonged to the mixed courts and were now addressed by the courts 
of commerce did not require the presence of public prosecutors. He 
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did not respond to the other point concerning the protest. To make 
things even more complicated than they already were, the chief public 
prosecutor stated in his opinion to the Court of Cassation that the 
presence ofa public prosecutor in the judicial proceedings was required 
by the fact that the case concerned state funds, and his absence formed 
sufficient grounds for quashing the lower court decision. Two years 
after the case was addressed at the Sivas court of appeal, the Court 
of Cassation decided to accept the opinion of the chief public pros- 
ecutor. In addition, it agreed with the attorney of the ministry that 
the Code of Civil Procedure was applicable in the commercial court 
of first instance, and that the prescriptive period of thirty-one days 
established by this code was therefore binding in this case.?? In this 
lengthy judicial battle, the skilled attorneys of both parties made the 
most of the opportunities provided by an expanding procedure. At 
various stages of this conflict, various legal sources were called upon: 
the Code of Civil Procedure, the Code of Commercial Procedure, the 
Law of the Nizamiye Judicial Organization, the Mecelle, and the cir- 
culars of the Ministry of Justice. Undoubtedly, navigating the mod- 
ern legal labyrinth required the kind of procedural knowledge that 
most of the litigants did not possess. The effect of the growing need 
for legal representation, caused by the emergence of legal formalism, 
on the accessibility of justice is to be discussed next. 


THE SOCIAL IMPLICATIONS OF 
PROCEDURALIZATION AND 
PROFESSIONALIZATION 


As illustrated earlier, court users took full advantage of the new 
opportunities offered by the appellate courts and the formalism 
that was advanced in the Nizamiye courts. But in most cases, the 
proceduralization of law could be translated into judicial opportu- 
nities only with the assistance of well-informed attorneys. It is no 
surprise, then, that professional attorneyship made their entry into 
the Ottoman judicial sphere with the consolidation oflegal formalism 
during the 1870s. The concept of legal representation had existed in 
premodern Ottoman law, but it was rather different from the modern 
notion of professional attorneyship. The main difference was that the 
premodern judicial agent (vekil) could be any individual empowered 
by the litigant through a special contract, and that the vekil’s duty 
was to represent, rather than advocate the interests of his client.°* The 
absence of an advocacy tradition in Islamic law and Ottoman judicial 
practice may possibly be related to the preference given to arbitration 
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over adjudication geared toward win-lose outcomes in the premodern 
Ottoman court.?? This tendency of the premodern Şeriat courts to 
search for solutions that would accommodate both parties was per- 
haps the reason for the relatively infrequent employment of vek/s in 
these courts and the limited importance of written documents.5? 

Professional attorneyship was contingent on standard legal train- 
ing. Àn experimental version of a modern law school was estab- 
lished in 1870 at the Ministry of Justice under the name of Dershane 
(classroom) of Laws, offering a one-year legal training in the fields 
of Mecelle, land laws, penal code, maritime commerce, procedural 
law, and various regulations related to duties in the Nizamiye courts. 
This institution did not last for long, and similar was the fate of a 
class in the Galatasaray Darülfünun that was opened in 1875." In 
the same year, the Law of Professional Attorneyship in the Nizamiye 
Courts introduced the first official outline for the institution of pro- 
fessional attorneyship.?? This law restricted legal representation to 
holders of licenses issued by the Ministry of Justice (then termed 
Divan-ı Ahkim-1 Adliye). To qualify for this license, attorneys had 
to be graduates of law schools, at least twenty years old, and of clean 
record. They could not be state employees. Those who were mer- 
chants and bankers had to be without any bankruptcy warnings. This 
law also introduced and regulated related matters such as the power 
of attorney (vekáletname), retainer, and the bar association (dáva 
vekilleri cemiyeti). When the attorneyship law was enacted, the law 
school for Şer judges (established 1854) and various medereses were 
the available institutions providing legal education. Only in 1878 was 
a Nizamiye law school established in Istanbul.*? 

Once the institution and concept of professional attorneyship was 
officially introduced, the judicial community distinguished between 
professional attorneys, defined as “trial agents” (dáva vekilleri), and 
nonprofessional judicial “agents” (vekil). During the years that fol- 
lowed the enactment of the Law of Professional Attorneyship in the 
Nizamiye Courts, the Ministry of Justice had to deal with the gap 
between its ideal of professional legal representation, which was 
inspired by the European model, and the necessities “in the field,” 
namely, the fact that the services of the nonprofessional judicial agents 
could not be dispensed with. In the process, the ministry explicitly 
advanced a negative image of the judicial agents, only to be contrasted 
with the licensed professional attorneys. In a circular from December 
1880, which addressed the requirement for professional attorneyship 
in the provinces, it stated that legal unlicensed representatives “harm 
the people, disturb the courts and keep them busy.” The circular 
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discussed the examination procedures in the provincial centers, and it 
specified the structure of these examinations. 

In 1886, the Ministry of Justice was forced to revoke its require- 
ment of obtaining a license for attorneys in civil cases. The stated rea- 
son was that restriction of attorneyship in the civil courts to licensed 
advocates was incompatible with a provision of the Mecelle. One 
scholar interprets this move as an indication of the so-called dual- 
ism that is thought to have characterized the tanzimat movement 
as a whole.? However, when viewed from the perspective of pro- 
ceduralization, this move was a pragmatic response of the central 
administration to a growing demand for legal representation in the 
courts. This demand could not be met by the relatively small com- 
munity of law school graduates, many of whom preferred the career 
paths of judges and public prosecutors, and only a minority chose 
to work as advocates. Obviously, demand for legal advocacy was 
most evident in the civil domain, in which proceedings tended to be 
more complicated than the criminal one. In any case, the ministry's 
withdrawal from its earlier attempts to restrict legal representation to 
licensed attorneys was something of an embarrassment, as it revealed 
its limited ability to realize its modernist vision.* At the same time, 
the conduct of licensed attorneys was subject to criticism just as well. 
In October 1886, Ali Sehbaz Efendi, at that point a member of the 
Court of Cassation, published in the Ceride an essay explaining the 
background of the ministry's decision to abolish the restriction in the 
civil sections of the Nizamiye courts.® This is a fascinating judgmen- 
tal text that reveals the modernist Nizamiye ideology, as well as the 
gap between discourse and praxis. Judge Sehbaz begins by reiterating 
the convention according to which the need for legal representation in 
the Nizamiye courts stems from the elaborate procedure, in contrast 
with the Şeriat courts, where procedure is “very simple.” For this 
reason, argues Sehbaz, there is no real need for legal representation 
in the Şeriat courts; in fact, litigants who sue or defend themselves in 
person actually bolster their case. The new career path of professional 
attorneyship, according to Sehbaz, is a direct outcome of the new laws 
and the multiple procedures, and it has nothing in common with the 
judicial agents. Employing a somewhat paradoxical rhetoric, Sehbaz 
Efendi makes sure to pay his respect to the Seriat, stating that it is a 
“huge ocean" that can be applied to every situation, whereas it is the 
limited nature of the new laws that renders professional attorneyship 
indispensable. Knowledge of these laws “allows clarifying the actual 
meaning of the legal clauses [ ... | and [it ensures that] litigants who 
encounter unfamiliar situations are not sacrificed to people's deceits 
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and tricks.” Sehbaz reminds his colleagues that Ottoman professional 
attorneyship took inspiration from Europe, where “the duty of the 
professional court attorney is of the highest virtue." The part of the 
essay that describes what went wrong, despite the good intention of 
introducing professional attorneyship, deserves to be cited: 


We must admit with regret that most [of the attorneys] fail to perform 
their essential duties vis-à-vis the courts and the clients. The Ministry 
of Justice founded the Law School. Until graduates were produced, 
the number of individuals who possessed complete legal knowledge 
was limited to fifty. Hence, the issuance of diplomas was meant to 
assist the profession, while not changing the privileges of these indi- 
viduals. This way, it was assumed that most ofthe authorized attorneys 
[who were not law school graduates] would be inclined to complete 
their legal knowledge [ ... ]. In actuality, however, they chose the old 
trade of petition writers, which had a negative affect on the law.°° 
Many attorneys have deceived their clients, charging illegal and exag- 
gerated fees, thereby often violating judges’ dignity and honor with 
no right [ ... ]. By prolonging deliberations and undertaking measures 
that contradict the basic principles of attorneyship, they keep the 
courts needlessly busy, and injure litigants. After taking the advance 
payment, they begin to neglect their duties [...]. Some of the attor- 
neys do not wish to talk in detail about this situation, but we have to 
admit that they face these evils without objection. We keep saying that 
our attorneys are worthy of entering the communities of the most 
respectable attorneys of Europe. However, the number of those [wor- 
thy attornies] is extremely limited.° 


Bitter, generalizing critique, which contrasted a primitive, local 
practice (the traditional vekil in this case) with a European utopia, 
was a common phenomenon among the section of the Ottoman intel- 
ligentsia who whole-heartedly adopted Orientalist modes of repre- 
sentation.^* Hence, Şehbaz account should be read as a signifier of a 
particular modernist discourse, and not of an actual habitude in the 
courts. The sources do not imply in any way that the vekz/s were less 
competent than the licensed attorneys, and there is no indication of 
a wholesale abuse of office on the part of the attorneys, licensed or 
not. They do indicate, however, that the licensed attorneys tended to 
play more vigorously on the procedural front, thus prolonging the 
proceedings.© 

How did the growing demand for legal representation affect 
litigants in the Nizamiye courts? During the nineteenth and early 
twentieth centuries, legal regimes throughout the world took their 
inspiration from the French model, and established local judicial 
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versions of French legal liberalism. The Nizamiye court system sig- 
nified such a transition, which was exhibited in its formalism and 
developed appellate system. This change should not be interpreted 
as a transition from arbitrary justice to a rational one. The premod- 
ern Ottoman judicial order was a far cry from Weber's notion of 
arbitrary kadi justice. As Gerber effectively demonstrates, premod- 
ern Ottoman courts of law presented a considerable degree of con- 
sistency and predictability, thus presenting a substantial degree of 
“rationality.” Similarly, appellate procedures were not unknown in 
Islamic law, nor in the Ottoman judicial system prior to the reforms 
of the nineteenth century.”° Yet, in terms of practice, these features 
distinctly differed from modern judicial regimes, and the premod- 
ern judicial order was not committed to an explicit ideology of legal 
formalism. The Nizamiye legal discourse, by contrast, unambigu- 
ously advocated liberal concepts such as independence of the courts 
and judicial impartiality; the principle of procedural correctness was 
conceived as a means of both realizing these concepts and rendering 
them visible. 

Nonetheless, as I argue in chapter one, the Nizamiye justice was 
expensive, in part due to the growing dependency on attorneys. As 
a rule of thumb, the judicial opportunities created by the formaliza- 
tion of the Ottoman judicial sphere mainly served the interests of 
the wealthier classes and the various state authorities able to bear the 
costs involved in the appeal procedures, such as retainers and fees. 
According to the official tariff from 1879 that regulated attorney's 
fees, clients had to pay their lawyers 50 kuruş for the first 150 words 
in an appellate petition, and an extra 10 kuruş for any additional 100 
words. Each plea in court cost the client another 60 Eurus"! In addi- 
tion, court users had to be able to pay for a wide range of judicial fees 
in accordance with the official tariff. Further expenses caused by travel 
and loss of workdays should be considered as well. All this implies a 
limited accessibility of the Nizamiye courts, and especially the appeal 
system. By way of illustration, in the late nineteenth century, crafts- 
men in Istanbul earned between 7 and 13 kuruş a day, which was 20 
percent higher than their peers in the provinces. The salaries of civil 
servants were significantly higher, amounting to a monthly average 
of 540 kuruş at the same period, which was considered sufficient to 
support a small family.” 

Legal representation in all judicial instances provided a signifi- 
cant advantage for those who could afford it, and it became indis- 
pensable in the courts of appeal and the Court of Cassation. The 
Ministry of Justice paid some attention to this problem by instructing 
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the provincial public prosecutors to provide the needy with free legal 
representation in criminal matters. In civil matters, the Mecelle 
instructed the judge to assign an ad hoc attorney (musahhar) to defen- 
dants who were not present at the trial.”* In 1886, the Ministry of 
Justice clarified that appointments of musahhar representatives were 
not included in the cancellation of the licensing requirement; namely, 
musahhar representative could be appointed only from among the 
licensed attorneys (rubsatnameli dáva vekilleri).5 It was an attempt 
to secure professional legal representation to defendants not present 
in court, but it did not relieve the financial burden faced by litigants 
in the civil domain, because in the civil and the commercial Nizamiye 
courts, the musahhar’s fee was added to the list of court expenses 
charged to the litigant who lost the case.”° This exemplifies the dif- 
ference between the Nizamiye and the Seriat courts, as far as social 
justice was concerned. Unlike the former, the latter provided the 
musahhar service free of charge, even if musahhar attorneys tended 
to reserve the full benefit of their legal knowledge for those clients 
who paid them, while doing the minimum required for those who 
could 7 

Obviously, the poor, by definition, had no reason to turn to 
the Nizamiye civil courts, since they did not own any significant 
property or capital worthy of civil judicial action. As the Ceride’s 
case reports show, the accessibility of the Nizamiye courts was a 
concern mainly for the middle classes. Artisans, owners of small 
houses or modest portions of houses or plots, creditors or debtors 
of moderate sums could take the risk of appealing lower court deci- 
sions. Nevertheless, the financial risk was high, and it may have pre- 
vented many such individuals from appealing. As far as accessibility 
to justice was concerned, the legally pluralistic nature of the late 
nineteenth-century Ottoman judicial sphere provided an alterna- 
tive for those who could not benefit from the proceduralization 
of the law by hiring skilled attorneys. Although the Seriat courts 
were not unaffected by the spirit of legal formalism, these courts 
upheld their preference for arbitration over zero-sum adjudication. 
As demonstrated by Agmon, licensed attorneys tended to compli- 
cate and lengthen discussions in the Şeriat courts by resorting to 
procedural claims. The judges did not give up their preference for 
arbitration, although “in the end of the day the attorneys were 
incorporated into the legal culture of the court."/? The option of 
forum shopping, which was apparent in both the Şeriat and the 
Nizamiye courts, offered some solution to those unable to benefit 
from the Nizamiye formalism. 
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Communal judicial action in the Nizamiye courts was another 
strategy available to individuals of moderate means, even though it was 
limited to disputes over borders between villages. In cases of border 
disputes that involved lands for public use, such as rivers and grazing 
lands, an entire village could form a legal entity and bring a civil suit 
against its neighboring village. In such cases, the law distinguished 
between a village of less than one hundred individuals, termed “defi- 
nite community? (kavm-i mahsur), and a larger one, defined “indefi- 
nite community" (kavm-i gayri mahsur). A dispute that involved the 
smaller group required the presence of the entire village or their legal 
representatives at the trial, whereas the larger villages could send few 
people to be present at the deliberations."? The de facto meaning of 
this distinction is uncertain, given that in both cases, anyone could 
represent the group in court, as long as he could present a power-of- 
attorney. In any case, acting as a group in the courts was financially 
easier than acting individually, and the distinction between the two 
categories of villages provided further procedural ammunition for 
challenging court decisions. Such cases often involved the interests 
of local power-holders, such as tax farmers and big landlords; and the 
case reports allow only to speculate whether the villagers had true 
judicial agency or were just recruited or manipulated by local power- 
holders. The following case illustrates a typical communal course of 
action and the sort of local politics it was embedded in. 

The people of the village Yenikóy brought a suit at the court of 
first instance in the county of Sile (in the vicinity of Istanbul) against 
their neighboring village, Ovacik, asking the court to prevent the lat- 
ter from trespassing on their vineyards, which were part of the Válide 
Sultan vakıf, within the borders of Yeniköy. A certain Feyza Aga rep- 
resented the Ovacik village during the deliberations. It appears from 
the report that Feyza Ağa was a tax farmer, who owned land in the 
area. In the rural setting, the title aga often meant that the person 
was landowner. The court heard the witnesses produced by both par- 
ties and then ruled against Yenikóy's claim. 

The people of Yenikóy appealed to the Court of Cassation, which 
quashed the ruling on the grounds that the Sile court had not deter- 
mined whether or not Ovacik fits the category of indefinite commu- 
nity. In addition, it argued that since the vineyard was related to the 
vakıf, the Şile court should have considered the vakıf officials as part 
of the defendant party. The exact circumstances of the dispute are 
unknown, but the argument made by the Court of Cassation implies 
that the vakif officials somehow cooperated with the aga against 
the interests of Yenikóy. The case was then sent to the court of first 
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instance for revision, and the court revised its decision accordingly. 
In the new decision, the court included the vakif officials, in their 
capacity as defendants, and established that the village of Ovacik was 
a definite community consisting of six houses—a hamlet, rather than 
a village. This procedural revision did not change the actual decision, 
which still favored the position of the defendant, the definite com- 
munity of Ovacik. 

The determined people of Yenikóy skilfully made the most of the 
procedural revision of the Sile court decision. They appealed to the 
Court of Cassation for a second time, arguing that since the Sile 
court had qualified the defendant as a definite community, it was 
obliged to summon all the people of Ovacik and register them as part 
of the defendant party. Yenikóy argued that the Sile court passed its 
ruling without summoning the people of Ovacik, being satisfied with 
the presence of a certain Mehmet Aga, who represented Feyza Ağa, 
and without deciding on the legal status of this Mehmet Aga (did he 
represent Feyza Aga? the village of Ovacik?). The nature of the rela- 
tions between Mehmet Ağa and Feyza Ağa, and the relation of both 
to the village was surely inscribed in the daily, real-life circumstances 
and was known to all; but they were ambiguous in legal-procedural 
terms—a point stressed on in Yenikóy's petition. From the petition, it 
becomes quite clear that they intended to legally neutralize Feyza Aga 
by resorting to procedural arguments. This impression makes sense, 
also given the opinion of the chief public prosecutor, who maintained 
that the case was a matter of a border dispute between the two vil- 
lages. As such, it “was not related to the tax farmer.” In other words, 
to the mind of the public prosecutor, the matter was none of Feyza 
Afa's business, as far as the law was concerned. In May 1892, eight 
months after the case had been decided in Sile for the second time, 
the Court of Cassation accepted the opinion of the public prosecutor, 
and again quashed the lower court decision on the grounds that it 
did not establish in its ruling the legal relations between Mehmet Aga 
and Ovacik. Namely, it did not establish whether or not Mehmet Aga 
was formally representing Ovacik. The Court of Cassation pointed 
to additional procedural flaws, and sent the case back to the Sile 
court. 

The case report, worded in a formalistic style, contains only an 
echo of a bitter conflict, whose specific circumstances we cannot 
know. Nor can we speculate on the eventual outcome of this conflict. 
What is apparent, however, is the attempt of one village to challenge 
a local power-holder by competently drawing on the Nizamiye accen- 
tuation of judicial procedure. This example demonstrates both the 
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potential of proceduralization and its limitation, from the standpoint 
of ordinary Ottomans. The case report does not specify whether or 
not the people of Yenikóy were represented by a professional attorney, 
but the argumentation they employed required very specific knowl- 
edge of legal procedure that could not be expected from lay people, so 
we may assume that they benefitted from good legal advice through- 
out the judicial struggle with Feyza Aga and his allies in the مه«‎ It 
is difficult to imagine that a single peasant of limited means would 
fight the local tax farmer at the Nizamiye front, having to endure the 
high costs involved. 


CONCLUSION 


Huri İslamoğlu aptly summarizes the passage of Ottoman law to 
modernity in terms of a shifting hegemony, from the local to the 
central. Premodern judges had belonged to local power networks 
and served as “power-brokers between the local forces and the cen- 
tral government”; in the nineteenth century, the central government 
replaced them with judicial bodies, which *were expected to take 
over the tasks of negotiating settlements as well as implementing pro- 
cedures and rules."?! As the century approached its conclusion, the 
hegemony of the central government in the judicial sphere was a fait 
accompli. Personnel and court users took this hegemony for granted 
when they went about their daily businesses in the courts. From the 
standpoint of the central judicial administration, however, the task 
at hand was to modernize the judicial sphere. What was the meaning 
of modernization in terms of the everyday experiences in the courts? 
The central judicial administration expected the provincial courts to 
be fully exposed to its gaze, that is, to be totally legible. Legibility was 
enabled through an apparatus of administrative practices of registra- 
tion, classification, and report. Modernization of the courts meant 
an increasing commitment of the judicial elite to the ideology oflegal 
formalism. The legislature equated justice with a strict adherence of 
the courts to a uniform legal procedure. Hence, any deviation from 
the legal standard was immediately labeled *unlawful." 

The enormous body of codified law and the accentuation of legal 
formulas and procedures allowed lawyers to monopolize the judicial 
sphere, by virtue of their exclusive role in translating “lay norms and 
description into legal categories." As argued by Friedman with regard 
to modern legal systems, lawyers’ “command of the language and 
traditions which the legal system legitimates and to which it assigns 
a privileged place" allows them to exercise control over disputes and 
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their outcomes. Legal formalism in the Nizamiye courts certainly 
signified a new hegemonic order. But it also signified a new concep- 
tualization of justice, which was more embedded in Ottoman high- 
modernism, rather than the premodern association of justice with 
the relationship between the sultan and his *flock." A somewhat 
similar change was noticeable in eighteenth-century England, when 
“the rule of law” was contrasted with arbitrary rule, and formalism 
was understood as an expression of impartiality.? In the Ottoman 
case, this change brought with it new judicial opportunities for the 
state and the wealthier classes, while it alienated those who could not 
afford the mediation of legal experts. 


CHAPTER 4 


— e E 


THE AGE OF ACCOUNTABILITY: 
JUDGES ON TRIAL 


۳ one of his essays on modernity, Anthony Giddens makes the case 
that modern social life consists of a unique type of human reflexiv- 
ity, which is rather different from earlier types of self-monitoring. 
In the age of modernity “social practices are constantly examined 
and reformed in the light of incoming information about those very 
practices, thus constitutively altering their character"! Giddens iden- 
tifies an epistemological difference between modernity and premo- 
dernity without having to fall back on simplistic dichotomies of the 
kind offered by the modernization theories. For Giddens, tradition is 
more than a distinctive period of time; it is a state of mind, in which 
reflexive monitoring of action is exercised through a perpetual refer- 
ence to the past. Such a notion does not imply that premodern societ- 
ies were static, and surely not “primitive.” Tradition is undoubtedly 
reinvented by each new generation. In modern societies, however, 
reflexivity is obsessively centered on recently acquired knowledge.” In 
the age of modernity, no action may any longer be justified solely by 
custom. At the same time, knowledge is subject to constant suspicion, 
associated with a permanent expectation for a new, better knowledge 
to replace it.? 

The scrupulous collection of statistical data from the Nizamiye 
courts was one among various expressions of a new bureaucratic 
consciousness that emerged in the nineteenth century, which may 
be summarized here, following Giddens, as state reflexivity. In the 
course of the nineteenth century, the Ottoman administrative dis- 
course on a lack of discipline among state officials was increasingly 
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dictated by the notions of efficiency and regularity, being perceived 
a precondition for the proper functioning of the state.* The present 
chapter explores the issue of accountability among the judicial per- 
sonnel, from both the macro perspective of the Nizamiye courts as a 
system, and the micro perspective of the individual official. 

Being a precondition for state centralization, the principle of 
bureaucratic accountability was institutionalized and standardized 
during the reign of Mahmut II (1808-1839). After establishing a 
regular salary system, Mahmut issued a series of laws meant to render 
officials and judges liable for their misconduct. These laws defined 
bureaucratic powers and provided a more accurate meaning to the 
concept of corruption, which was associated primarily with receiving 
bribe. Later decrees and legislation paid much attention to issues of 
bureaucratic accountability, notably in the context of corruption.? In 
the course of the century, the expectations of the imperial administra- 
tion with regard to official accountability came to include an exten- 
sive range of practices, of which corruption was but one. The present 
discussion focuses primarily on everyday praxis and to a lesser extent 
on positive law. While judicial officials were aware of the laws and 
penalties at the theoretical level, the Ceride provided the leaders of 
the Nizamiye court system with a new medium used for disseminat- 
ing the principle of accountability. From the ministry's point of view, 
the publication of detailed reports about trials of judicial personnel 
served as a warning sign conveying the twin messages that the behav- 
ior of judicial officials was closely monitored, and that official mis- 
conduct resulted in penalties. Thus, through circulars distributed to 
the courts and through the publication of officials? transgressions, a 
judge who worked in the Nizamiye court in Jaffa, for example, or the 
assistant public prosecutor who served in Selanik, were made aware of 
the gaze of the central judicial administration. The latter was watch- 
ing and punishing. 


DISCIPLINING OFFICIALS: A NORMATIVE 
LAW PERSPECTIVE 


Though earlier versions of the Criminal Code had dealt, to some 
extent, with transgression of state officials (1840, 1851), the Criminal 
Code of 1858 was the first systematic treatment of official transgres- 
sion through codification. The third chapter of the code contains 
sixteen articles that address bribery (rüşvet), establishing a maximum 
standard penalty of eight years imprisonment and the dismissal from 
office for officials convicted of bribery-related charges. The fourteen 
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clauses of the fourth chapter cover embezzlement of state funds, 
and other similar cases of fraud (sirkat-1 emval-1 miriye ve irtikibat-1 
saire). The following chapter contains eight clauses that cover abuse 
of office (suistimal) and failure to fulfill official duties. This section 
emphasizes the importance of the rule of law, while penalizing its 
opposite, namely, arbitrary official practice not sanctioned by decrees 
and court decisions. It also subjects officials to the authority of the 
courts and prevents the administrative officials from intervening in 
judicial proceedings. Any intervention of officials in court proceed- 
ings results in the dismissal from office and a penalty ranging from 
three to eighteen months imprisonment. 

The Criminal Code differentiates between a category of miscon- 
duct that violates the principle of the rule of law, and other forms of 
abuse of office that injure individuals who are not part of officialdom. 
This distinction is reflected in the nuances of the legal terminol- 
ogy. Misconduct of the former category, described in the preceding 
clauses, is termed suistimal, whereas misconduct of the latter category 
is termed su-yi muamelát. These are two different constructions of the 
same root words, both terms mean “evil conduct.” Thus, the chapter 
in the Crzminal Code that covers the latter sort of abuse prescribes 
penalties for officials who are found guilty of torture and physical 
cruelty, as well as for those who charge fees and taxes not determined 
by laws and regulations. This category of abuse also includes judges 
who inflict penalties that are more severe than the ones prescribed by 
the letter of the law, a transgression that may entail a prison term of 
six months to three years and dismissal from office. Subordination 
is sanctioned by prescription of penalties for officials who oppose, 
disobey, and insult the state. The sections of the Criminal Code deal- 
ing with official misconduct mention the courts here and there, but 
basically the code does not distinguish between officials in general 
and judicial personnel. 

The establishment of the Nizamiye court system in the 1860s 
brought about a growing apparatus of judicial personnel, consisting 
of judges, clerks, and prosecutors. This development, together with 
the importance attributed to the principle of separation of powers 
in the official discourse, gave way to the emergence of judicial offi- 
cials as an administrative category in itself (adliye memurları), and 
its distinction from other branches of officialdom. This develop- 
ment is evident in the Code of Criminal Procedure, which established 
a meticulous modus operandi to be applied when judicial officials 
were suspected of transgression. Every judicial action against court 
personnel had to commence with a report submitted to the minister 
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of justice, who would then order the public prosecution in the capi- 
tal or the provinces to investigate and prepare a report accordingly. 
When the accused judges were naibs, who actually formed the major- 
ity of the presidents in the civil sections of the Nizamiye courts, the 
authority to initiate this procedure rested with the Seyhiilislam if the 
transgression was related to the ratb’s duties in the Seriat court. If 
the transgression was related to his duties in the Nizamiye court, the 
minister of justice was the one to initiate the procedure. In either 
case, the Nizamiye court was the exclusive forum for trying Nizamiye 
court personnel. Once the public prosecutor completed the investi- 
gation, an indictment committee (beyet-i ittibamiye) formed by the 
next superior instance in the judicio-administrative hierarchy would 
review the relevant documents and make a decision by vote. If the 
accused was a judge in a court of first instance, his case was to be 
deliberated and then tried in the provincial court of appeal (istinaf). 
If the accused was a judge in the court of appeal, he would be tried in 
the Court of Cassation (Temyiz). The president in charge of the case 
was authorized to issue a warrant, and put the accused official under 
arrest for the entire process. The indictment committee could decide 
either to drop charges or to issue a bill of indictment and proceed to 
trial. 


TRANSGRESSING COURT OFFICIALS 


The positive law, which was codified throughout the century, and 
especially the procedural laws of 1879 were important in shaping the 
legal culture of the Nizamiye courts. Even though legal codes are 
preoccupied with detailing potential situations that require legal rem- 
edies, in the final analysis they are just that, namely, a prescription of 
solutions to would-be scenarios. For purposes of historical analysis, 
an investigation of legal codes only contributes to understanding the 
ideal dimension of the state's discourse on law, or the vision of the 
architects of the legal system. By contrast, the circulars provide an 
opportunity to probe into judicial praxis. They were the main chan- 
nel by which the Ministry of Justice transmitted habitual messages 
to the courts concerning regular conduct. They dealt with the nitty- 
gritty situations born out of the complexities of everyday life, thus 
revealing something of the exchange between the courts and their 
judicio-bureaucratic headquarters, the Ministry of Justice. 

The circulars sent by the ministry to the courts during the late 
nineteenth century cover a wide range of activities. They address 
everything from the fundamental issues of procedure, such as the 
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application of the procedural codes and the selection of judges, to 
mundane matters, from the proper usage of telegraph and stamps, 
to instructions concerning the preparation of statistical tables and 
daily reports. Most of the circulars were communicated to the court 
personnel through the public prosecutors at the provincial courts 
of appeal. There were four types of circulars: One, general instruc- 
tions concerning a new procedure or measure recently introduced. 
For example, in October 1885, the ministry informed the judicial 
inspectors that salaries of officials on trial, on pilgrimage, or on leave 
were to be cut to half.” The second type, illustrating the growing 
attention to accountability, were circulars that described a failure, 
and then offered a solution. The latter took various forms; most 
commonly the ministry reminded the officials of the relevant law, 
issued a new regulation, and/or threatened to take disciplinary mea- 
sures. For instance, in September 1896, the ministry sent a circular 
to the provincial public prosecutors reminding them that although 
the importance of completing criminal procedures in a timely fash- 
ion had been stressed time and again, several recent reports indi- 
cated that delays were caused by negligence. Hence, it was decided to 
take the necessary measures against officials, who abused their office 
in this manner.? 

The third type of circulars began with a citation of a specific legal 
clause and then described the failure in its implementation followed by 
a description of the damage resulting from that failure. For instance, 
a circular issued in May 1885 opened by pointing to article 92 of the 
Law of the Nizamiye Judicial Organization, which instructed judi- 
cial inspectors to record their activities in a special register and send 
it to the ministry once in three months. The author of the circular 
claimed that contrary to this instruction, in most provinces inspec- 
tors “neither send the registers nor pay attention to the importance of 
this procedure." The circular ends with a description of the damage: 
“as a result, complaints about officials are not treated."? 

A good number of circulars were of a fourth type and took the 
form of a query submitted by the courts in “the field,” starting with 
the phrase: “it was asked in several places [| ... |? followed by a detailed 
explanation or clarification of the legal clause in question. Some que- 
ries referred to ambiguities in jurisdiction, as was the case of a circular 
published in November 1885, dealing with the authority of munici- 
palities to imprison individuals who had violated municipal orders. 
The solution in this case was quite simple. The ministry pointed to 
the relevant articles in the municipal laws that authorized imprison- 
ment by municipalities on certain minor charges. 
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Delays, irregularities in appointment procedures, and issues related 
to the implementation of the principle of the courts’ independence 
were recurring themes in the circulars during the last two decades of 
the nineteenth century. They revealed the genuine commitment of 
the central judicial administration to the rationalization of the courts, 
as well as the reflexive efforts and disciplinary measures taken to com- 
bat irregularities. For instance, a complaint submitted by the office of 
the Şeyhülislam to the Ministry of Justice concerning the haphazard 
attendance of court members (azas) resulted in a circular submitted 
in 1890 to public prosecutors throughout the empire. In this circular, 
the ministry scolded the judges for conducting trials in spite of the 
absence of court members: “As a result, matters of litigants are being 
neglected, and trials of detainees are being postponed." This situa- 
tion seemed pressing enough to necessitate an imperial decree that 
reenforced the following procedure: 


Nizamiye court officials are required to spend at least five hours a day 
at the court, except for vacation days. Once in every six months, the 
court presidents are required to post a duty roster in the courtroom. 
Officials who are absent three times a month without valid excuse, 
have to ask for a pardon. The ministry should be informed of officials 
who must be absent for valid reasons. Members from other courts, or 
substitutes, are supposed to replace members who are not present for 
valid excuse. 


Problems in the process of selecting judicial officials formed a fre- 
quent theme in the circulars. The law laid down clear instructions as 
to the selection process, which was handled by special nominating 
committees consisting of senior judicial officials. The ministry held 
the nominating committees accountable for poorly qualified judicial 
staff. In a circular from 1900, the ministry complained that in sev- 
eral places careless nominating committees selected individuals with 
poor qualifications. Chronic nonattendance of committee members 
was pointed out as one of the reasons for this neglect. The ministry 
claimed that “according to recent reports and complaints, judicial 
officials chose to keep silent about this matter.” 1? 

The ministry paid special attention to the qualifications of the 
naibs who presided over the civil sections of the Nizamiye courts. 
A circular from January 1894 pointed out that according to recent 
reports, judicial proceedings had not been carried out in accor- 
dance with the law, because naibs lacked sufficient legal knowledge. 
Following consultation with the Meşihat, it was decided to remedy 
the situation by requiring the nazbs to take exams administered by 
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committees including provincial public prosecutors, muftis, and 
other members of the ulema corps. The first exam, requiring the 
composition of a ruling related to an article from the Mecelle, was 
designed for an initial selection. In the following stage, the nazbs 
were examined on a certain fetva (a judicial opinion issued by the 
mufti), and were required to answer a question related to Islamic 
jurisprudence (fıkıh) and formulate a suitable ruling. According to 
Jun Akiba, 22205 working at the Nizamiye courts were required to 
take a special exam already in 1879.!^ Thus, the circular's presenta- 
tion of this procedure as an innovation seems odd. One possible 
explanation may be that although the condition of an examination 
had already been set in 1879, it was only partially, or not at all, imple- 
mented. Another possibility is that the new examination procedure 
differed considerably from the previous one. 

Through the circulars, court employees were exposed to the stan- 
dards of good conduct that were set by the central judicial adminis- 
tration, and to the consequences of failure to meet these standards. 
Nevertheless, one can imagine that the reports about trials of offi- 
cials, which appeared in the Ceride, were more effective than any 
circular. What was the possible reaction of a judge who served as the 
president of the court of first instance in, say, Jaffa, when he read 
that a colleague in the faraway court of Ayvalik, on the northwest- 
ern Agean coast of Anatolia, was put on trial for fabricating a trial, 
misusing the court's seal, and similar misdeeds?! To begin with, one 
may assume that this report immediately stood out against the rest of 
the Ceride’s monotonous legalistic and administrative content. More 
importantly from the ministry's point of view, the judge from Jaffa 
learned from these reports that individuals like himself went through 
similar experiences, although serving hundreds of miles away, facing 
similar temptations. 

And temptations there were. A good number of reports tell stories 
of various kinds of corruption. Pure and simple bribery appears in 
many reports. A member ofthe court of first instance in the Palestinian 
county of Halilürrahman (Hebron) was prosecuted for receiving 
thirty-one mecidiyes from a friend who had been suspected of theft." 
The president of the Yalvag (Turkish Isparta, western Anatolia) court 
of first instance was prosecuted for arresting, and then releasing, 
people in exchange for bribe.” A gendarmerie officer who served as 
an assistant public prosecutor in Doyran (province of Selânik) took 
bribes from several individuals suspected of crimes. A member of an 
indictment committee in Syria was prosecuted for releasing a per- 
son accused of raping a virgin, in return for thirty //ras.? A court 
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president from Kırkağaç (province of Aydin, the Aegean region) faced 
charges because he accepted five sheep as a bribe. A court member 
from Kosova, who filled in for the president of the court, took advan- 
tage of a debtor, whose sheep had been confiscated. The judge sold 
the sheep for his own profit and released the debtor from prison.!? A 
court president from Selanik, in collaboration with another member 
of his court and the clerk of the local Şeriat court, was accused of 
stealing fees that had been prescribed in court rulings. 

Some officials appear to have taken advantage of people's lack of 
knowledge about the regulations concerning fees, thus charging ille- 
gal fees. For instance, the investigating magistrate (müstantık) at the 
Siird (eastern Anatolia) court of first instance, a certain Sükrü Efendi, 
was prosecuted for charging considerable sums of money from villag- 
ers while investigating a dispute, calling it “travel expenses"?! There 
were incidents of corruption that took a somewhat more subtle form, 
mainly in the context of conflicts of interest. For example, a member 
of the Çarşamba court of first instance faced a trial because he had 
prevented a murder trial while serving as an investigating magistrate, 
although there had been firm evidence against the suspect. It turned 
out from the investigation that he was motivated by personal tax- 
farming (iltizam) interests. 

Corruption was merely one type of misconduct that concerned 
the ministry. Other forms of abuse of authority, such as brutal or 
similar forms of illegal behavior of officials, were the subjects of 
more than a few reports. In these cases, bribes or material rewards 
of any kind were not mentioned as motives, and in most cases, the 
motives remain unclear. The range of activities included in this cat- 
egory, legally defined as suistimal (misconduct), was quite extensive; 
only a few reports shall be mentioned here for illustration. At times, 
court presidents collaborated with other officials who worked at their 
courts, as was the case with a court of first instance in the southeast- 
ern Anatolian city of Diyarbakir, where the president and the chief 
clerk (bashátip) teamed up in erasing parts of a document, having it 
signed by a member of the court. Sometimes, the entire staff of a 
single court faced charges. In 1891, the president of a court of first 
instance in Diyarbakir faced charges, together with four acting and 
former members of his court, as well as the chief clerk, due to ille- 
gal conduct (hilaf-i nizam harekát ve muamelát). In the same year, 
an entire court panel from the same province was prosecuted due to 
recurring illegal conduct.?* The phenomenon of judges, investigating 
magistrates, and assistant public prosecutors tampering with docu- 
ments was a recurring theme in the reports.?? This transgression too 
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involved collaboration between several functionaries of the court. In 
1892, the president, two members, and the chief clerk of an Adana 
court (south-central Anatolia) were prosecuted for misconduct that 
included distortion of a trial protocol and ruling.? A president from 
Konya and his court member, as well as two clerks, were prosecuted 
for erasing signatures from a trial protocol and ruling." A court 
member from the eastern Anatolian city of Bitlis faced charges for 
forging a decision of an investigating magistrate, which allowed him 
to release a suspect for unspecified motivation.?? 

Inappropriate behavior of judicial personnel toward litigants and 
suspects or toward colleagues was also reported and punished. This 
category included behaviors ranging from slander to sheer violence. 
A court president from Gemlik (province of Hiidavendigar) was pros- 
ecuted because he had punched a village woman.?? A court presi- 
dent from the province of Aleppo was accused of illegally arresting 
people, scolding, and beating them.?? A president from Konya (cen- 
tral Anatolia), who lost his temper, hit the court's chief clerk in the 
course of a trial.*! A court president from Trablusgarp (Tripoli, North 
Africa) was prosecuted for assaulting a guard.? An unruly president 
from Diyarbakir faced charges for attacking a witness during a trial, 
and insulting the local county governor (kaymakam). A dispute 
between a president from Aydin and the investigating magistrate at 
his court, in the course of which the former violently attacked the lat- 
ter, resulted in charges.?* 

The necessity of having corrupt or violent officials prosecuted 
was obvious. Yet, the reports suggest that the ministry took com- 
mon negligence and failure to follow procedures quite seriously as 
well, seeing it as a wrongdoing that deserved criminal prosecution. 
In most reports, the motives for such conduct were not specified, but 
corruption, or the more general category of improper conduct (suisti- 
mal), was not mentioned either. Ignorance, carelessness, or conscious 
disregard for the law were common reasons. For example, the entire 
staff of the Hakkári (southeastern Anatolia) court of first instance 
was prosecuted for forming a court committee (heyet-i hakime) not 
in accordance with procedure, and unlawfully releasing a suspect of 
revolt.*> An investigating magistrate in Konya was prosecuted for “not 
performing his duty” in the case of a person suspected of abducting 
a girl at night.*° An investigating magistrate in Amasya and the assis- 
tant public prosecutor of the same court were tried for delaying many 
criminal cases.*” The president of the criminal court of appeal in 
Diyarbakir was reprimanded for foot-dragging in concluding cases.?? 
The president of the criminal section of the court of first instance in 
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Sivas was prosecuted for holding up a single case for forty days.*? An 
investigating magistrate from Aleppo faced charges for arresting a 
woman for a day, and also putting a gendarme under a house arrest, 
without issuing arrest memoranda. In a similar case from the court 
of first instance in Tiberias, the president was prosecuted for keeping 
two convicts in prison for two months beyond their prescribed term; 
the investigating magistrate from the same court was prosecuted for 
illegally detaining a person for twenty days.*° A court president from 
Baghdad faced charges for unlawful imprisonment. An assistant pub- 
lic prosecutor from the same city was prosecuted for an unjustified 
release—not backed by a court decision—of two women suspected 
of theft.*! 


JUDGES ON TRIAL 


Reports about charges pressed against specific judicial court officials 
do not appear regularly in the Ceride-i Mehakim. It is impossible to 
tell why some volumes contain a good number of such reports, while 
there are none in others. The editorial reasons for publishing the full 
verbatim protocols of just a few trials of officials are similarly obscure. 
The issues of the year 1891, for instance, contain seventy-two reports 
about charges brought against court personnel. These reports are 
usually concise, as demonstrated in this typical report: 


The public prosecution in the provincial appellate court of Trablusgarb 
reported that the former naib and president of the Bingazi court 
of first instance, Salem Efendi, together with the former execution 
official of this court, Cemal Efendi, illegally arrested someone called 
Captain Muhammad Zaghtuti for three months. The relevant inves- 
tigation documents were transmitted, and the sublime Ministry of 
Justice authorized the aforementioned public prosecution to bring the 
above official and president to trial. 


Whether the seventy-two cases cited in the Ceride were all the cases of 
that year that involved the prosecution of court officials, or whether 
they were merely a fraction of a larger phenomenon is an open 
question. In either case, the number of the transgressions recorded 
in these case reports is not insignificant. In 1891, a total of one hun- 
dred and fifteen individuals faced charges on account of transgres- 
sions related to their court duties; thirteen were acquitted during the 
pretrial or the trial stages. Court presidents made up 25.2 percent 
of the accused; the others were court members, clerks, prosecutors, 
and examining magistrates. The minister of justice authorized public 
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prosecutors to initiate court proceedings against nineteen judicial 
officials on account of receiving bribes; against another twenty-three 
officials for illegal arrest or release; and against sixteen employees for 
other types of misconduct. Of the total of one hundred and fifteen 
court officials, 28.6 percent faced charges for corruption. According 
to the statistical yearbook of 1897, forty-four individuals were tried 
for unlawful arrests and imprisonments.** 

I shall pick up two cases that allow a closer look into the dilemmas 
and responses of judges who paid a heavy price for making decisions 
that were not in line with the expectations ofthe system. The first is the 
case of Ali Esref Efendi, who presided over the court of first instance 
in the Aegean town of Ayvalık. The editors of the Cerzde decided to 
publish the verbatim protocol of the trial as a message to other judges 
who might encounter a similar dilemma (figure 4.1).*° Judge Ali Eşref 
Efendi was arrested in November 1885, following an investigation 
conducted by a special committee. He was tried, four months later, 
at the criminal section of the court of first instance in Karesi, the 
provincial center of Hüdavendi£ar, to which Ayvalık belonged. The 
public prosecutor accused the judge of issuing a Nizamiye court deci- 
sion (ilam) that confirmed the freedom of Bezmihal, the manumitted 
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pages from the verbatim report of Ali Eşref Efendi's trial— 
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female-slave (cariye) of the county governor (kaymakam) of Ayvalık, 
Emin Bey. This decision was considered unlawful, because it had not 
been preceded by a court hearing, as required by law. In addition to 
this serious charge, the judge was also accused of violating the orders 
of the Ministry of Justice when allowing two of his employees to 
travel away for a week without obtaining the ministry’s permission. 

A year earlier, the female-slave of the governor reached out to the 
judge’s wife, claiming that her master, who had legally manumitted 
her at some earlier point, changed his mind and now intended to 
sell her. She also complained about his violent conduct. The judge’s 
wife let Bezmihal stay with them for a while, and in the meantime, 
advised Bezmihal to present her case before her husband, the court 
president. The president responded by having one of his court mem- 
bers, the Greek Ikonimidi Efendi, issue a court decision that vali- 
dated Bezmihal’s freedom, and prohibited her sale on the basis of 
the Constitution of 1876. The court member Ikonomidi Efendi, who 
appeared in the trial as a witness, described the unusual request of the 
president, and his own response to this request: 


One day, Eşref Efendi came from his home, and entered the court- 
room in a state of agitation. He took out a piece of paper from his 
pocket and told me: “write what I am telling you.” I picked up a pen. 
He ordered: “a one-paragraph Nizamiye ruling (ilám) has to be writ- 
ten concerning the freedom of Bezmihal, the female-slave of Emin 
Bey. Put the decision in the register, and have it signed with the seals 
of the court members.” I warned Ali Esref Efendi that this [action] 
would contradict the norm (hilaf-i vaki’); that the [other] members 
would disagree, and that this was a big responsibility. He replied: “I 
can’t inflict a punishment on the governor [for his violent treatment 
of Bezmihal]. I just want to save his slave from slavery (ancak cariyeyi 
esaretten kurtarmak istiyorum). This slave escaped from the governor's 
house, and took refuge with my wife. I am not sending her back to the 
governor's house. Governor Emin Bey beaten her.*¢ 


Why was Ali Esref reluctant to keep the other members of the 
court in the picture, while ignoring the standard procedure that 
required a proper hearing? Possibly, he suspected that the governor 
would not save effort to abort this intervention, perhaps by exercising 
influence on the court members. It should be reminded that unlike 
the president, who was a professional judge, appointed by the central 
provincial administration, court members were elected representa- 
tives of the local elite. As far as the local notables were concerned, 
membership in the local judicio-administrative bodies was a means 
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of preserving political power.*7 Thus, they might have been prone to 
political pressures. By acting fast, without resorting to the standard 
procedure, Judge Ali Eşref hoped to secure Bezmihal’s freedom. 

Bezmihal’s attempt to improve her position by approaching the 
judge was not unusual behavior. In his definitive social history of 
slavery in the late Ottoman Empire, Ehud Toledano argues that the 
state steadily backed down from its traditional support of the sla- 
vers, thereby assuming the role of a substitute patron vis-a-vis the 
slaves. Through interventions that took various forms, such as legisla- 
tion and court rulings, the state assumed a new protective role with 
regard to the slaves: “when approached by absconding enslaved per- 
sons, the tanzimat-state offered protection and benevolence-that is, 
manumission and responsible placement.”** In the second half of the 
century, issuance of manumission documents by courts and officials 
became a common practice, and related procedures were legislated 
concurrently.” Slaves recognized the change in official attitudes to 
enslavement, as well as the promise for freedom, represented by the 
official document. At the same time, slavers often disregarded these 
documents, considering them as mere formalities, or destroyed them. 
In such cases, slaves tried “to reclaim their freedom on the basis of 
the destroyed papers.” This was exactly the situation of Bezmihal, 
who managed to get hold of a manumission document from the 
Seriat court. Her slaver changed his mind about her manumission, 
thereby disrespecting the formal document that was at her disposal. 
She reacted by absconding and trying to attain another document of 
manumission. 

After the issuance ofthe court decision, the governor paid a visit to 
the judge's house, accompanied by a friend who later testified in the 
trial. According to this testimony, governor Emin Bey managed to 
convince Bezmihal to return to his house, promising her that he will 
avoid beating her. His success in bringing Bezmihal back home did 
not satisfy him though. The governor was determined to take revenge 
and get rid of the judge, who was probably watching the governor, 
making sure he respected the court ruling and his own pledge for a 
fair treatment of Bezmihal. According to the testimony of the court 
member Íkonimidi Efendi, once the governor had learnt about the 
flaws in the judicial procedure, he turned to the public prosecutor in 
Karesi in order to initiate the judicial process that resulted in Ali Esref 
Efendi's arrest. 

As expected, the Karesi criminal court, which tried Ali Eşref 
Efendi, was not interested in the question of Bezmihal's freedom, but 
with the procedural legitimacy of Ali Esref's conduct. Obviously, Ali 
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Esref took into account the fact that his benevolent intentions might 
mean little in the Nizamiye formalist legal culture, so his written 
defense was rather legalistic in style: 


First, there had been no court decision that was allegedly forged, and 
the alleged charge of forgery had not been founded; secondly, the 
responsibility (memuriyet) of setting up the court decision is demon- 
strated in the Criminal Code. In these circumstances, in order to inflict 
the [relevant] legal penalties on the perpetrator (fail), and especially 
in the case of forgery, the forger of the documents must be an official. 
The court decisions that are issued by the courts of first instance are 
kept in the courts. The preparation of protocols, as well as all the 
duties related to the scribal actions, is not supposed to be referred to 
the court presidents. All of these responsibilities are exclusively part 
of the duties of the head clerk (baskatip) and the recording clerk (zabt 
kátibi). Hence, attributing the responsibility stemming from the act of 
the head clerk—defined here as a witness—to someone else, is incon- 
ceivable. [In addition], this matter is considered to belong to the Şeriat 
court. Since a Şeriat court decision had been already issued, the liti- 
gant (zat-ı maslahat) does not need a Nizamiye court decision, unless 
he has a malicious intention, and he wishes to achieve a certain goal. It 
is apparent that the document mentioned above was not issued by way 
of a forgery. The damaged person and the [actual] damage should be 
proven. All the details of the clauses regarding forgery are presented 
in clause 56 in the Code of Civil Procedure, and in the fourth chapter 
of the Code of Criminal Procedure. As to the abovementioned docu- 
ment, even if the private plaintiff was able to demonstrate to the court 
a forgery, he was unable to prove a malicious intention. 


Ali Esref Efendi implied that the only possible charge against him 
could be forgery of a court decision. He argued that such an inten- 
tion could not be proven; an actual damage was not substantiated; 
and a damaged party had not been established as a means of proving 
his culpability. The public prosecutor, Ali Haydar Bey, exposed the 
weakness of this argument when stating that the charges against Ali 
Esref were “matters of public rights, and therefore there is no need to 
look for an injured party or a private plaintiff.”>? He also condemned 
Ali Eşref Efendi's attempt to describe the court ruling (d/4m) as a 
“written order” (tenbihname). 

In itself, the ruling of the court that tried Ali Eşref Efendi revealed 
no consideration of the impression that Ali Efendi had been guided by 
compassion toward the female-slave. However, given the tendency of 
the Nizamiye courts to frame their legal decisions in a strictly techni- 
cal language focused on the codified clause, it is difficult to tell what 
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impact his humane intentions made on the court panel. Comparing 
the court decision to the penalty defined in the Criminal Code, how- 
ever, may be indicative. The court found him guilty on all charges 
and sentenced him to six months’ imprisonment, beginning with his 
arrest on November 4, 1885, in addition to a fine of five Jiras.^* 
Since Ali Esref Efendi had already spent the preceding six months in 
prison waiting for his trial, the sentence given on June 2, 1886, actu- 
ally meant the end of his imprisonment. The court based its sentence 
on article 127 in the Criminal Code, which prescribed a penalty of 
one-three years imprisonment for misusing or destroying state docu- 
ments. Hence, the court appeared to be rather lenient in its decision; 
perhaps because it knew that this episode marked the end of Ali Eşref 
Efendi's judicial career. 

The central administration invested quite an effort in disciplin- 
ing its employees, attempting to create an environment of a constant 
scrutiny and administrative reflexivity. At the same time, judicial offi- 
cials who had been prosecuted could employ their legal knowledge 
and familiarity with the legal system in order to save their career and 
good name. In October 1883, the Court of Cassation addressed an 
appellate petition that had been submitted by the president of the 
Mentese court of first instance (in Southwestern Anatolia, on the 
Aegean Sea), a certain Neg'et Efendi.” According to the case report, 
five months earlier, the same Court of Cassation had convicted judge 
Nes’et Efendi on the charge of unlawfully imprisoning a box maker. 
In its initial decision, the Court of Cassation established that Nes'et 
Efendi had summoned, arrested, and released the box maker without 
having the investigating magistrate issue a decision, in accordance 
with procedure. The court found the judge guilty, and sentenced him 
to six months in prison, forbidding him to serve in courts of law and 
councils permanently. 

Nes’et Efendi, who decided to clear his good name and fight for 
his professional future, appealed to the Court of Cassation, arguing 
that following the resignation of the permanent investigating magis- 
trate at his court, he authorized the head clerk to serve as a substitute 
investigating magistrate, in accordance with the Law of the Nizamiye 
Judicial Organization. This was an odd argument, given the fact that 
the clause mentioned by Nes'et Efendi (clause 21) referred to absence 
of court presidents rather than investigating magistrates. Specifically, 
this clause stipulated that in the absence of a court president in the 
county court, the next most senior official will perform his duties.5ó 
Hence, in his petition, Nes'et Efendi referred to the wrong law.* The 
law certainly did not allow presidents to appoint clerks as a substitute 
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investigating magistrate. Plausibly, the reference made by Neşet 
Efendi to the wrong clause of the wrong code was a matter of igno- 
rance, rather than some attempt to trick the Court of Cassation, the 
mistake being quite conspicuous. 

Neşet Efendi made in his appellate petition an additional argu- 
ment, this time procedural. He argued that clauses 20, 91, and 390 
of the Code of Criminal Procedure were violated in the course of 
the prosecution process that had led to his indictment. Clause 20 
stated that public prosecutors were responsible to investigate and 
pursue all the crimes qualified as cünha (crime of medium sever- 
ity) and cinayet (felony). Nes’et Efendi argued in this regard that 
the public prosecutor who had prosecuted him did not establish 
malicious intent. Again, this was quite an awkward argument. The 
article cited was quite general, and Nes’et Efendi did not specify 
in what way exactly the public prosecutor had betrayed his duty. 
Article 91 required that the warrant presented to the accused should 
contain a description of the accusation, and a citation of the relevant 
legal article. 

As to the last procedural violation alleged by Nes'et Efendi, article 
390 was part of the procedure required in cases of prosecution of 
judicial officials. It stated that had the public prosecutor not found 
necessary information in the documents submitted to him by the 
Ministry of Justice or the parties involved, he was required to appoint 
an investigating magistrate from the relevant provincial court of 
appeal in order to hear more witnesses, and conduct further investi- 
gations.” Neş’et Efendi argued that no investigating magistrate had 
been involved in the prosecution against him. This too was a ques- 
tionable argument, considering the fact that it was up to the public 
prosecutor's discretion to decide whether a further investigation by 
an investigating magistrate was necessary. Finally, the appellant made 
the case that the penalty inflicted on him was not in proportion with 
the attributed transgression. 

The Court of Cassation ruled in favor of the appellant, on the 
grounds that an indictment committee had not been involved in 
the investigations, as required by the procedural law. This point 
was slightly different from the one raised by Nes’et Efendi, who had 
argued that an investigating magistrate was not involved; the Court 
of Cassation, however, found fault in the fact that an indictment com- 
mittee had not been involved. Again, it appears that Nes’et Efendi was 
not too versed in the nuts and bolts of the legal procedure, yet even- 
tually he was able to realize his goal, thanks to the review process.9? 


THE AGE OF ACCOUNTABILITY 129 


Employment of criminal prosecution as a means of disciplining 
court personnel was extensive, yet it was not the only disciplinary 
measure available. In some situations, the central judicial administra- 
tion was satisfied with taking measures that did not involve a crimi- 
nal prosecution of disobedient officials. One common measure in 
this regard was the administrative custom of forced becayiş, namely, 
exchange of offices between two officials. For instance, in 1882, the 
assistant public prosecutor in the northern Iraqi city of Mosul was 
forced to exchange posts with a colleague from Baghdad as a disci- 
plinary measure, due to misconduct." Official correspondence about 
specific instances of forced becayiş often reveals the vague boundary 
between misconducts committed by judicial personnel and mere local 
power struggles among officials. For instance, in the early 1880s, 
the provincial governor of Selânik sent to the Ministry of Interior 
several complaints regarding the president of the Selànik criminal 
court, strongly demanding to dismiss the judge due to an alleged 
misconduct. However, an investigation conducted by the Ministry 
of Justice revealed that there were no evidential grounds for pros- 
ecution, and that the governor's complaints resulted from a mutual 
aversion between the judge and the governor rather than miscon- 
duct of the former. The judge did not have to stand a trial, but he 
had to exchange posts with a colleague in the Macedonian city of 
Manastir. 

Aside from top-down disciplinary pressures, conduct of judges 
was potentially subject to a different kind of monitoring, involving 
the active participation of litigants. Istikd-i anilhiikkim dûvast, or 
“a complaint on the judges’ lawsuit,” was a legal device designed to 
enable litigants to actually sue judges on the basis of personal official 
liability, and even demand damages due to abuse of authority. This 
practice, adopted from the French procedure and common in the civil 
domain, was different from the cases presented earlier in that the 
plaintiff was not the public prosecutor, but one of the parties involved 
in the trial. The damaged party could sue either the court president 
who had addressed the case, one of the court members, or the entire 
court panel. There were two possible grounds for initiating iştikd-i 
anilhiikkam lawsuit. First, the judge could be accused of resorting to 
fraud and deceit while handling the trial or issuing the decision, or of 
receiving bribes; second, the judge could be accused of violating the 
legal rights of the litigant. Judges who lost in istikd-i anilhiikkam 
trials could appeal to a higher court, as any other civil plaintiff. For 
instance, in November 1896, the Jeddah (T. Cidde) court of appeal 
in the Hijaz addressed an istikd-i anilhiikkim lawsuit brought by a 
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certain Sheikh Mehmet Efendi against Saleh Shawaf Efendi, who was 
the deputy (vekil) of the president of the Hudeyde court of com- 
merce in Yemen. The plaintiff argued that the president and one of 
the court members violated Mehmet Efendi’s rights when addressing 
a dispute in which he was involved. The court of appeal was con- 
vinced, and ordered the judge to pay Mehmet Efendi 10,520 kurus 
in damages. This was a significant sum, considering that a member of 
the court of first instance at the county level earned a monthly salary 
that did not exceed 1,000 kuruş. The judge, Saleh Efendi, appealed 
to the Court of Cassation. He argued that the Jeddah decision was 
unlawful, because the requirement of having the public prosecutor 
present in trials of zstzká-i anilhiikkam was not fulfilled. The Court 
of Cassation's investigation revealed that the public prosecutor was 
indeed absent. Therefore, it decided to quash the decision and return 
the case to the court of appeal in Jeddah.9* 

The principle of accountability was embedded in the Nizamiye for- 
malist culture, and it was internalized by the courts rather effectively, 
not only in the appellate instances. In March 1890, the civil court of 
first instance in the imperial capital addressed a dispute that required 
the presentation of an earlier amicable agreement (sulh) formally 
approved by a Seviat court decision. In the course of its investigation, 
the civil court noticed that instead of charging the parties a fee of 300 
kuruş, as required for this sort of actions, the Şeriat court contended 
with a fee of 150 kuruş. This was indicated by the revenue stamp (put) 
on the document. Based on a calculation of the disputed sum, and in 
agreement with the Stamp Law (Damga Kanunu), the court required 
the judge to pay the remainder of the fee, and inflicted on him a pen- 
alty of 270 Ziras for his failure to charge the required fee; the fine had 
to be paid to the court's coffer. The penalized judge, which happened 
to be the chief Ser’ judge (kazasker) of the Rumelia region, chal- 
lenged this decision by petitioning to the Court of Cassation.? The 
fact that the latter quashed the decision of the lower court for proce- 
dural reasons makes no difference when thinking about the meaning 
of this case. The court of first instance was not drawn back by the 
seniority of the negligent judge, and the editor of Hukuk, the private 
law journal that published both the decision of the lower court and 
that of the Court of Cassation, thought it an exemplary case. 


A COMMENT ON JUDICIAL CORRUPTION 


Throughout the century and increasingly toward its end, the state 
sent a clear and simple message to its executors of the law: judges, 
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prosecutors, notaries, and clerks. All of them were made aware of the 
fact that they were under constant scrutiny. This message was trans- 
mitted through daily circulars that concerned nitty-gritty irregulari- 
ties in the courts, through the prosecution of transgressing officials 
and the publication of these trial protocols in the Ceride-i Mehakim, 
and through routine laws and regulations. Generally speaking, the 
responses of the Ministry of Justice to irregularities in the daily con- 
duct ofthe courts followed one oftwo patterns. The first took the form 
of circulars indicating specific problems and offering specific *solu- 
tions," normally by drawing attention to the relevant law or regula- 
tion, sometimes accompanied by the threat of punishment. A stricter 
type of response was dictated by the principle of personal account- 
ability, often leading to dismissals and trials of judicial officials. 

Increasing state reflexivity was apparent in the attempts of the 
central judicial administration to promote aptitude and prevent mis- 
conduct among the court personnel. The last minister of justice of 
the Hamidian era, Abdurrahman Nurettin Paşa, who served thirteen 
years in office, made the struggle against judicial corruption a top 
priority.96 The increasing sensitivity of the state to the issue of official 
discipline might create an impression of mounting corruption among 
the judicial officials. But given that there is always “corruption” in 
every institution, the mere extent of countermeasures provides little 
indication of the actual scope of corruption.© How can one evaluate 
the scope of corruption, which rarely leaves traces in the documents? 
Ottoman sources do not allow a definite estimate as to the scope of 
corruption among the judiciary in the early-modern and modern peri- 
ods. Whereas Ahmet Mumcu gives the impression that corruption in 
the early-modern courts was overall widespread, Gerber argues that 
the court records and complaint registers (szkáyet defterleri) from the 
same period suggest the contrary. He reaches the conclusion that the 
Ottoman judicial system was generally fair, even though some cor- 
ruption did exist. 

Clearly, in the late nineteenth and early twentieth centuries, the 
central judicial administration treated bribery of officials as an intol- 
erable practice and took measures against it. Judicial officials who 
chose to accept bribes, thereby abusing the principle of impartiality, 
knew that there was nothing normative in this practice, and that the 
risks were high. For this reason, a groundless allegation of corrup- 
tions against an official was, in itself, a crime. In 1881, the mutasarrif 
(governor of a provincial district) of Rize (Black Sea region), Rüsdi 
Pasa, was brought to trial, and found guilty of abusing his position 
on several accounts. Apart from such acts as the unlawful release of 
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criminals from prison, the charges also included a false accusation of 
bribery against the provincial governor.?? Local interest groups of 
local notables and people of influence were aware of the seriousness 
with which the central administration treated official corruption. In 
1879, such a group from Kayseri, in central Anatolia, sent a petition 
to the capital objecting to the appointment of an official called Hacı 
Rauf Bey as the president of the local court of first instance. Among 
the objections raised in the petition was an accusation of corruption 
following which Haci Rauf Bey he was summoned to a hearing in the 
provincial capital? 

In his study of seventeenth- and eighteenth-century Ottoman 
courts in Cankiri and Kastamonu, Ergene does not doubt the exis- 
tence of corruption in the judicial system. He mentions some anec- 
dotal evidence from the court records and attributes importance to 
accounts of Western observers, which contain *a cultural, political 
and ethnographic substance missing from the court records and other 
archival documents.""! These observers give an impression of a rather 
corrupt judiciary. A strong anti-Ottoman bias is apparent in the many 
European consular reports and travelogues that portray *Ottoman 
corruption" in the nineteenth century as well, and since most of these 
accounts do not indicate their sources, it is often impossible to distin- 
guish between fiction and reality."? To what extent the Ottoman judi- 
ciary was corrupt in the early-modern and modern periods remains 
an open question, given the available sources. From a comparative 
perspective, there is no evidence to suggest that the Ottoman judi- 
ciary was more (or less) corrupt than any other contemporary judicial 
system. Ergene proposes to give up the attempts to prove or contro- 
vert corruption in the judiciary, and ask instead more subtle ques- 
tions, such as how corruption was exhibited and dealt with in daily 
interactions involving the courts and their users. In a somewhat 
similar fashion, the present discussion is not aimed at “resolving” the 
question of how corrupt the Ottoman judiciary was. If anything, it 
contributes to the vagueness of this issue by demonstrating that in 
the eyes of the central judicial administration, corruption was but one 
component in a larger category of official transgression, which also 
included violation of procedure. 


CHAPTER 5 


مرس 


THE AGE OF CENTRALIZATION: 
THE PUBLIC PROSECUTION 


The reformed judicial system as a whole manifested a good deal of 
continuity, in terms of legal sources and praxis; yet, public prosecution 
was one of the more salient novelties in the Ottoman judicial sphere. 
This institution is usually associated with the task of prosecution in the 
domain of criminal law. Rudolph Peters correctly points to the dramatic 
change in the attitude of the Ottoman state to criminal law, signified 
by the introduction of public prosecution. According to Peters, *the 
office of the public prosecutor symbolized a new attitude by the state 
to punishment," which thus became an exclusive responsibility of the 
state.! The criminal aspects in the daily work of the public prosecutors, 
however, formed but only one facet of their activity in the Nizamiye 
court system. In addition to their duties in criminal prosecution, they 
were assigned the role of *guardians of justice? through their duties 
in civil law, and more importantly, through their extensive supervisory 
responsibilities. This institution has not yet received the scholarly atten- 
tion it deserves. The concept of state centralization was exhibited in 
the hierarchical structure of this institution, which was headed by the 
chief public prosecutor at the Court of Cassation in Istanbul. A web of 
provincial public prosecutors in the provincial centers empire-wide and 
their assistants at the courts of first instance was charged with the duty 
of overseeing the overall performance of the courts. 


WHAT WAS WEIRD ABOUT PUBLIC PROSECUTION? 


The procedural codes and the Law of the Nizamiye Judicial 
Organization ushered in the institution of public prosecution. The 
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need for public prosecution was mentioned in earlier statutes, but 
its duties were not defined, and, apparently, the Ministry of Justice 
lacked the means to manage an extensive web of public prosecutors 
until 1879.? According to Joseph Schacht, Islamic law, which does 
not recognize an office of public prosecution, renders the initia- 
tion of all legal actions the sole responsibility of the private plaintiff, 
including seizing the defendant and bringing him before the judge.? 
Schacht makes the point that in practice, however, premodern Islamic 
states did recognize a sort of “public” litigation that was clearly the 
business of the state, in the form of the office of the muhtesip (Arabic 
muhtasib), the regulator of the marketplace, who represented the local 
kadı.* In the Ottoman Empire before the reforms of 1879, a variety 
of officials had the duty to initiate a criminal prosecution. Uriel Heyd 
mentions in this regard the police superintendent (subasz), the tax 
farmer (amil) or tax collector (emin), the local governor (voyvoda), 
the night watchman (asebasz1, aseler kethiidast), the imam, the mili- 
tary officer, and the chief doorkeeper (kapıcıbagşı) of the palace, in 
addition to the muhtesip.> Yet, the involvement of these state-agents 
in criminal proceedings did not contravene the fundamental right of 
private individuals to pursue a criminal action, sometimes supported 
by an imperial decree (firman) obtained from Istanbul to be pre- 
sented before the local court of law. 

A function akin to public prosecution was first mentioned in the 
Provincial Law of 1864, defined as an official representing the state 
in legal matters. Generally speaking, institutional reforms in the nine- 
teenth century were heuristic in nature and the Ottoman case was no 
exception: public prosecution required fifteen years of evolution since 
its introduction in 1864. This process is reflected in the changing 
legal terminology. The Provincial Law of 1864 and the immediate 
regulations that followed depicted the official resembling the public 
prosecutor as a “representative of the state,” while employing a rather 
vague and general definition of his duty.” The actual Ottoman term 
for public prosecutor, miidde-i umumi, appeared for the first time in 
a law from 1870 concerning administrative officials and the Nizamiye 
courts. This law defined the public prosecutor as “an official who rep- 
resents the state in the court of appeal (divan-2 temyiz) in his capacity 
as plaintiff (müddeti) against criminals (erbab-: cinayet) in criminal and 
legal matters.” Nevertheless, the duties of public prosecutors were 
yet to be defined. The role of the Ottoman public prosecutor became 
clearer and more similar to that of the French Ministère public in the 
Constitution of 1876, which defined his duty as follows: *The public 
prosecutors are officials appointed in criminal matters to protect the 
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public rights. Their duties and ranks will be determined by a law.”? 
Interestingly, in the same year, French-style public prosecution was 
introduced in Egypt as well. It was not before 1879, however, that the 
detailed procedures concerning the working of the Ottoman public 
prosecution were prescribed. 

In the years 1917-1923, the distinguished Ottoman historian and 
former senior official Abdurrahman Seref Efendi, published a series 
of articles in the empire-wide circulating newspaper Sabah, under the 
title “Discussions on History” (musahabe-yi tarihiye). In these articles 
he addressed a wide range of themes related to everyday life in the 
late nineteenth century, employing a straightforward writing style. 
His short essay dedicated to the subject of public prosecutors sheds 
light on the ways in which people experienced the court as a result 
of this innovation and the wider transformation of the judicial field. 
Perplexed by the new judicial arrangements of 1879, Abdurrahman 
Seref Efendi wondered: “What do public prosecutors do? How will 
they affect the situation in court?” and he added: “Now people are 
unable to make sense of these places.” Eager to learn about the nature 
of this new office, he consulted with students at the new school for 
civil servants (Mülkiye) and then spent a day at the criminal court in 
Istanbul, in order to get a first-hand impression. Abdurrahman Efendi 
unfolds three cases aimed at illustrating the important role of the pub- 
lic prosecutor. His vivid report deserves to be presented here in full: 


One rainy evening, while trying to avoid a carriage passing-by from 
the fish market, a child who sold baskets accidentally bumped into a 
crate of olives in a grocery. The furious grocer came out of his shop 
and knocked the child down by slapping him once or twice. Then he 
started kicking the crate. The child was crying. The grocer scolded 
the passers-by, who had been drawn by the shouting and wanted to 
intervene. Two gentlemen from among these passers-by went to com- 
plain at the police station, where depositions were taken from them. 
This was one of the cases addressed at the court on that day. In the 
corridor the bailiff loudly called up the beater and the beaten. The two 
had not arrive, but the two gentlemen who had given statements at the 
police station were summoned in order to testify. They were heard. 
The grocer was punished with a week of imprisonment. Isn’t it weird 
(tuhaf)? No complaint-writer (szkdyet¢i), no complainant. Perhaps the 
beaten child did not even turn to the police. The grocer was sentenced 
by the court, owing to the testimonies of two gentlemen, who knew 
neither the beater nor the one who was beaten. There was a third liti- 
gant, namely the public prosecutor. I and my friend were discussing 
this matter. 


136 OTTOMAN NIZAMIYE COURTS 


As to the second case: A certain şeyh brought a shawl to be sold at 
the covered bazaar. He gave it to the town crier, to put it up for auc- 
tion. Since the crier had not presented [the shawl] at the auction as 
he was asked to, the şeyh, who lost his patience, started an argument 
that turned into a fight. The matter reached the court, following a 
complaint made by the şeyh. The şeyh, in a suitable appearance, was 
pointing towards the crier ominously and complained in frenzy before 
the court. The summoned witnesses informed [the court] that the 
seyh had beaten the crier, endeavoring to defend the crier. The public 
prosecutor intervened in the matter, and the sey was punished. This 
sentence made the listeners laugh but was also a lesson. 


On the day we visited the criminal court, there was also a murder 
case. Someone called Karpuzoglu Kerope from the fire brigade of 
Salmatomruk [in Istanbul] assaulted his friend in a fit of rage. The 
friend was injured and died twenty-eight hours later. The related docu- 
ments were read at the trial, and evidence was heard. Some [witnesses] 
identified the killer as Kerope, while others identified him as Serope. 
The defense attorney, appointed by the court, was a grey-bearded 
Armenian, who pled in accordance with procedure. His defense was 
quite vigorous. Specifically, he argued for the release of his client on 
account of the uncertainty concerning the identity of the murderer, 
being either Kerope or Serope. When the judges withdrew to the con- 
ference room, a tall firefighter stood up and approached the attorney 
in a threatening manner. He was irritably yelling such things as: “Was 
it you that gave my name? Were you there when my friend was beaten?” 
Apparently, he was a friend of the deceased. The gendarmes forced the 
fellow to sit down. Had the court hall not been crowded, the attorney 
would surely take a few blows. In fact, the statement given by one of 
the witnesses during the trial contradicted the earlier deposition that 
he had given at the police station. Therefore, upon the request of the 
public prosecutor, the poor, ignorant man was arrested on charge of 
perjury. 


The drama that was part and parcel of the daily realities in the 
criminal court is keenly presented in this report. More important for 
the purpose of the present discussion is the role of the public prosecu- 
tor as facilitator of the law, regardless of the litigants? actions or claims. 
In each of the three cases, the intervention of the public prosecution 
in the proceedings led to unexpected twists in the judicial outcome. 
For Abdurrahman Efendi, a court decision without the involvement 
of a complainant in the first case was nothing short of “weird,” to use 
his own terminology. In the second case, the oddity became mock- 
ery, when the public prosecutor turned the plaintiff (the şeyh) into a 
culprit and had him punished. Similarly, in the third case, it is the 
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witness that was eventually arrested and probably punished on the 
charge of perjury, following the intervention of the public prosecu- 
tor. What appeared odd to Abdurrahman Efendi was the irrelevance 
of the claims made by either the plaintiffs or the defendants to the 
cases addressed by the Nizamiye criminal court. It is the clear-cut 
separation between “public” and “private” legal domains, adopted 
from the Continental legal tradition, and the associated dominance 
of the public prosecutor that made the new judicial situations appear 
strange. Another feature of the new setting that somehow escaped 
Abdurrahman Efendi’s attention, yet was evident in his depiction, 
was what can roughly be called “the marginalization of the judge” in 
the Nizamiye system. The latter is hardly mentioned in the account, 
while the public prosecutor appears as the one holding the ultimate 
agency in the court. 


GUARDIANS OF THE LAW 


The key duty of the public prosecutors, as prescribed by the Law 
of the Nizamiye Judicial Organization, was to maintain public order 
and enforce the rule of law (art. 56). According to the same law, pub- 
lic prosecutors in the provincial centers and their assistants in the 
counties were subordinate directly to the Ministry of Justice; their 
appointments and dismissals were subject to imperial decrees (irade-i 
sentye), a feature that indicates the importance attributed to public 
prosecution in the course of centralization. As was the case with 
all judicial officials, the Law of the Nizamiye Judicial Organization 
established clear hierarchy and structure. There was a public prosecu- 
tor in each court of appeal (istinaf), assistant public prosecutors in the 
criminal sections of the county courts of first instance (bidayet), and 
they were all subordinate to the chief public prosecutor (bas miidde-i 
umumi) at the Court of Cassation in Istanbul. 

In the criminal domain, the public prosecutors were the ultimate 
representatives of “the state” writ large. They were in charge of inves- 
tigating and prosecuting all crimes designated as cinayet (felony) and 
cünha (crimes of medium severity), as well as supervising the execu- 
tion of the relevant court decisions. They held the related powers, 
ranging from having officials assist them in carrying out their duties, 
to confiscating incriminating documents and detaining suspects until 
the trial. The roles of the public prosecutors in the criminal domain 
are quite obvious. Exactly for this reason, it is really the civil domain 
and the administrative aspects of their work that call for special con- 
sideration. The unique structure of the civil sections of the Nizamiye 
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courts of first instance, being a combination of Nizamiye procedure 
and Şer” substantive law applied by Şer judges, is yet another reason 
for focusing on the position of public prosecutors in the civil domain. 
A statistical chart that concludes the volume of documents produced 
by the office of the chief public prosecutor in Istanbul during the 
fiscal year 1891-2 reveals that its involvement in civil proceedings 
that reached the cassation phase was as extensive as its involvement 
in criminal ones. Out of the 12,821 documents submitted by the 
chief public prosecution to the Court of Cassation at that year, 5,443 
dealt with civil proceedings, and 5,607 addressed criminal matters. 
Another 5,696 opinions addressed issues of jurisdiction, competence 
of courts, and prescriptive periods (mdrur-i zaman: time after which 
a legal action cannot be taken), and the like." 

In both the Continental and common-law legal traditions, the 
public prosecutor is charged with the duty and authority to repre- 
sent the public interest in civil matters, a feature historically inher- 
ited from the ancient French Procureurs Generaux. But what is the 
practical meaning of public interest? According to René David and 
Henry De Vries, the French ministère public represents community 
interests in general, rather than “the specific interests of the State 
as a party in an adversary proceeding.” The common law and 
the Continental law offer somewhat different types of public pros- 
ecution. However, the difference between these various versions is 
*one of degree—one of frequency of intervention and amount of 
power—rather than one of function."!? The notion of public inter- 
est is obviously an obscure one; its actual meaning is dictated by 
specific interests in particular contexts. Given the all-embracing 
nature of the term public interest, the difference between the state 
and community interests seems more a matter of a (legalistic) dis- 
cursive distinction that reproduces and reinforces a reified notion 
of the state. The Ottoman vocabulary that describes the role of the 
public prosecutor in the civil domain reiterates the French jargon, 
especially in its depiction of the public prosecutor as a representative 
of the public rights (ukuk-2 umumiye).* 

The Law of the Nizamiye Judicial Organization, which was the 
founding text of the Nizamiye court system, circumscribed four 
instances that justified intervention by public prosecutors in civil 
proceedings: 


l. Judicial situations that concerned the public order, the domain 
of the state, an entire community, public establishments, and the 
poor. 
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2. Violation of the regulations defining the work of judges. 

3. Judicial situations pertaining to incompetence of a judicial 
instance. 

4. Judicial situations pertaining to individuals subject to guardian- 
ship, minors, and foreigners. 


This definition of the powers of the public prosecution in civil cases 
displays a good deal of legal transplant from the French judicial sys- 
tem. Nevertheless, borrowing in this case was as selective as any other 
borrowed component of the Nizamiye law. The Ottoman legislature 
preserved the extensive powers of the public prosecutors in the realm 
of judicial administration, but it chose to restrict the role of the pros- 
ecutors in the field of civil law to the task of submitting legal opinions 
to the courts. By comparison, the French law rendered the Ministére 
public an active participant in civil litigation. The Ministére public 
could commence an action on his own initiative, or in his capacity as 
a representative of the government. What did the word intervention 
mean in the Ottoman law then? In theory, the competence of public 
prosecutors in civil proceedings was limited to submitting legal opin- 
ions in the cases defined earlier. They issued case-specific opinions 
after investigating aspects of public rights. The judges were under no 
formal obligation to accept these opinions.!ó 

Why did the Ottoman legislature avoid adoption of the extensive 
powers of the French Ministére public in civil and personal status 
litigation? Once again, the existing body of Şer law, which shaped 
the legal imagination of the reformers, seemed to have defined the 
boundaries of legal borrowing. The Ottoman jurist Ali Sehbaz Efendi 
suggested that the role and authority of the public prosecutor in civil 
proceedings evoked the position of the mufti in the Şeriat courts.” 
The tasks conducted by the public prosecutor in the civil domain 
were not anchored in the Şeriat, but, rather, in the Nizamiye proce- 
dural codes; yet, its objective was identical, namely, issuance of some 
kind of a legal opinion (fetva). In both cases, the judges may or may 
not have taken the opinion of the mufti or that of the public prosecu- 
tor into consideration. This hypothetical comparison, not developed 
thoroughly by Sehbaz Efendi, is interesting, because it epitomizes an 
essential difference between the Seriat and the Nizamiye courts in 
the late nineteenth century. In the $eriat courts, the judge could opt 
to obtain a mufti’s opinion, or to disregard it altogether. Litigants 
were free to approach a mufti of their choice and acquire a legal opin- 
ion (fetva) to be presented by them before the judge. In the Nizamiye 
court, by contrast, the judge did not have to accept the opinion of the 
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public prosecution either (in cases that required such opinion), but 
he was obliged to hear it. By the same token, while the fetva was an 
outcome of the litigant's initiative, litigants in the Nizamiye courts 
were not involved in the procurement of the public prosecutor's legal 
opinion. Sehbaz Efendi interpreted this difference as an indication 
of the public prosecutor's neutrality. The involvement of the public 
prosecutor in civil proceedings, at least in theory, was defined by the 
letter of the law and reinforced by the appellate instances. 

Perplexity caused by the introduction of public prosecution was not 
limited to judicial laymen such as the publicist Abdurrahman Efendi, 
quoted earlier. Rather, it was evident also among court personnel 
in the civil domain of the Nizamiye courts. Judicial officials in the 
civil sections of the Nizamiye courts often did not fully comprehend 
the practical implications of the doctrinal separation between public 
and private rights, and what it actually meant, as far as the involve- 
ment of public prosecutors in civil proceedings was concerned. In 
later years, one of the most recurring reasons given by the Court of 
Cassation for quashing decisions made by civil Nizamiye courts of 
first instance was their failure to comply with the requirement to hear 
the opinion of public prosecutors in the civil situations prescribed by 
the law. For example, civil proceedings that involved petitions chal- 
lenging the competence of judges required the actual presence of the 
public prosecutor in court. Chronic violation of this requirement by 
courts of first instance resulted in a large-scale annulments of court 
decisions by the Court of Cassation.!? In fact, one of the most wide- 
spread grounds for quashing decisions issued by the civil sections 
of the lower Nizamiye courts was the absence of public prosecutors 
in proceedings that involved state agencies. The presence of public 
prosecutors in such cases was stipulated in the Law of the Judicial 
Nizamiye Organization, which was the basis of the 1879 reforms. 
This specific kind of procedural flaw is quite frequent in the case 
reports published in the Ceride-i Mehakim. The following example, 
which demonstrates this point, is one among many. 

In March 1890, the Maras court of first instance in the province 
of Aleppo addressed a lawsuit submitted by the Imperial Treasury 
against a certain Háfiz-zade Hüseyin Efendi. The attorney who rep- 
resented the Treasury asked the court to order Hüseyin Efendi to pay 
taxes on account of his ownership of 245 goats. The court reviewed 
the documents of ownership (kuçan), received a report of the munici- 
pal council that indicated that all the required taxes had been paid, 
and heard witnesses. It ruled in favor of the defendant. The represen- 
tative of the Treasury appealed to the Court of Cassation, resorting 
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to the following arguments: first, the court of first instance mixed up 
the numbers of goats owned by the defendant in two different vil- 
lages; second, since the witnesses came from the defendant's village, 
the court was supposed to verify the witnesses’ reliability (tezkiye), but 
no such procedure was mentioned in the court decision. In its ruling, 
the Court of Cassation accepted the petition and quashed the deci- 
sion. It accepted the Treasury’s argument concerning the tezkiye, but 
added an additional reason for the annulment, which had not been 
raised by the appellant. Namely, the investigation of the Court of 
Cassation revealed that no public prosecutor was present at the trial, 
and his opinion was not produced.?? Typically, whenever the Court 
of Cassation revealed in its investigation that no public prosecutor's 
opinion had been obtained in civil trials involving state agencies and 
funds, it either presented this procedural breach as the sole reason for 
quashing the disputed court decision, or added it to the arguments 
raised by the appellant, regardless of whether or not the appellant had 
mentioned this breach.?! 

What was the reason for this chronic breach at the lower civil courts 
on the one hand, and the salient importance attributed to the enforce- 
ment of this requirement on the other? There is more than one pos- 
sible explanation for both aspects. Sheer inefficiency or incompetence 
of judges failing to comprehend properly the new procedures may be 
one reason. Nonetheless, it does not explain why this specific viola- 
tion became of focus of Court of Cassation's attention and why it was 
more widespread than other procedural violations. In addition, the 
violations of this procedure persisted for a long period of time after 
the introduction of the reforms, into the 1890s and beyond. It should 
also be noted that the requirement of obtaining the opinion ofa pub- 
lic prosecutor in civil trials was not a complicated or vague procedure 
to begin with. One explanation is related to the gap between the 
reformers’ design and the available means to realize it. They assigned 
the public prosecutors the role of guardians of the public rights in the 
juridical and the judicio-administrative sense, but this scheme could 
be only realized in the capital and the provincial centers. Shortage of 
trained assistant public prosecutors forced the Nizamiye courts in the 
provincial counties to employ gendarmerie officers as assistant pub- 
lic prosecutors. This compromise solution had a negative impact on 
daily judicial activities. Correspondence between the Ministry of the 
Interior, the Ministry of Gendarmerie, and the Ministry of Justice 
throughout 1899 reveals the problems caused by employing gen- 
darmerie officers in lieu of professional assistant public prosecutors. 
According to reports from provincial counties, the judicial duties of 
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the police officers who served as assistant public prosecutors were 
neglected, because they were busy with *hunting bandits" across the 
provinces and with other regular police tasks.?? Even the very ability 
of the gendarmerie to perform its basic police tasks was in question. 
Due to the government's severe financial difficulties during the late 
century, the gendarmerie corps in many parts of the empire had to 
endure irregular and decreasing salaries. This crucial element of their 
working conditions had an immediate impact on their functioning and 
on the rule of law in general. According to Nadir Ozbek, provincial 
governors sent scores of telegrams to Istanbul, desperately requesting 
funds for the payment of wages. The crisis reached a high point in 
1897, when the government cut the budget of the gendarmerie by 40 
percent, a decision that had a devastating effect on the government's 
ability to enforce order, when numerous gendarmes abandoned their 
posts.” Hence, the high expectations set by the reformers and the 
Court of Cassation's effort to enforce them in its rulings seem almost 
pointless, given the state of the Ottoman gendarmerie during the 
1890s. 

Considering the versatility of the naibs, it might be that their 
reluctance to have public prosecutors present in their courts was 
a sort of conscious resistance. Sehbaz Efendi’s comparison of the 
mufti with the public prosecutors once again may help to accentu- 
ate the difference between the two judicial forums. The naib was 
not obliged to accept the opinions of either, in both the Şeriat and 
Nizamiye forums, yet the fact that in the latter the public prosecu- 
tor was not only a jurist but a representative of the state vis-à-vis 
both the naib and the litigants rendered the weight of his opin- 
ion in the Nizamiye court quite different from that of the mufti in 
the Şeriat court. Moreover, the public prosecutor was the exclusive 
Nizamiye persona in the former judicial forum, representing the 
Nizamiye legal culture, with its emphasis on procedure and adjudi- 
cation (as opposed to the arbitration-minded Şeriat court).?* Givern 
that the naib was an employee of the Meşihat, encounters between 
the assistant public prosecutor and the natb called for tension and 
competition, potentially challenging the authority of the naib. In 
situations when disputes between the assistant public prosecutors 
and the presidents of the local courts of first instant became severe, 
the ministry ordered a transfer. For instance, following recurring 
disputes between the provincial public prosecutor of Manastir, Atif 
Bey, and the president of the local courts of first instance, the pub- 
lic prosecutor was ordered to exchange posts with a colleague from 
Kosova, Nazif Bey.” 
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In a circular sent from the Ministry of Justice to the public prosecu- 
tors in the capital and the provinces in January 1880, it was emphasized 
that public prosecutors were neither authorized to prosecute in civil tri- 
als, nor was the court obliged to accept their opinion. At the same time, 
the authors of this circular, in line with the actual law that regulated 
the work of the prosecutors, made sure to remind the judicial com- 
munity that public prosecutors were instructed to turn to the Court of 
Cassation (through the chief public prosecutor), whenever suspecting 
that the court in their jurisdiction had violated the rights of the liti- 
gants in any specific case. This reinforced the status of the prosecutors 
as active inspectors, in their capacity as guardians of the public rights. 
Needless to say, the category of violation of public rights is a very wide 
one.”° Judges were aware of the gaze that the central judicial adminis- 
tration directed toward their courts, through the public prosecutors. 

Not involving the public prosecutor in cases that required his 
attendance by law seems to have been a reasonable way for the naib 
to avoid such stressful situations and to safeguard the exclusiveness of 
his authority in “his” court. Such strategy made sense because there 
was always a good chance that this procedural violation would not 
be detected. As was the case with all civil disputes addressed by the 
courts of first instance, procedural breaches could be exposed only 
when a court decision was subject to appeal. Given the costs entailed 
by appellate procedures, not all litigants could afford appeals, and 
others would think twice before initiating an appellate procedure. 

The implementation of the requirement to hear the public pros- 
ecutor in the designated civil disputes was a top priority as far as 
the Ministry of Justice was concerned. Attorneys were well aware 
of that, often playing this winning card in their judicial tussles. In 
November 1895, a certain Ayşe Kadın from the Eastern-Anatolian 
city of Erzincan brought a civil suit against the Treasury. She claimed 
that the Treasury auctioned off a house that had been bequeathed to 
her and her brother on account of her brother's debt to the Treasury. 
Ayse requested the court to order the Treasury a reimbursement in 
accordance with her respective share of the house, being half of its 
total value. Against her claim, the attorney of the Treasury argued 
that the brother was the sole owner of the house. The Erzincan court 
of first instance ruled in favor of Ayse, after establishing that the 
two siblings inherited equal shares from their father. The Treasury 
appealed to the Court of Cassation, which, two years later, quashed 
the decision of the Erzincan court, for the reason that the latter was 
content with reviewing the written opinion of the public prosecutor, 
while failing to have him physically present at the trial. 
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THE “STATE EFFECT”: THE SUPERVISORY 
DUTIES OF THE PUBLIC PROSECUTORS 


Judges in the civil and the criminal Nizamiye courts had all the rea- 
sons to be wary of the public prosecutor’s gaze. The powers of the 
public prosecutors were extensive, more than any other functionary 
in the Nizamiye court system. As far as the Ministry of Justice was 
concerned, the provincial public prosecutors were the “field com- 
manders” of the Nizamiye court system, representing the interests 
of the Ministry of Justice. This feature of their daily work was evi- 
dent, first and foremost, in their administrative supervisory duties 
and authorities prescribed by law. They were the ones to take action 
in cases of complaints concerning the incompetence of judges, and 
they were authorized to demand information from the files of all 
cases addressed by the civil courts. In addition, they supervised the 
execution of the decisions from all Nizamiye courts.?5 Less conspicu- 
ous than the codes, yet even more suggestive, is the fact that most of 
the routine instructions issued by the Ministry of Justice in the form 
of circulars were originally addressed to the public prosecutors (and 
not to the presidents or the clerks of the courts), who were required 
to make sure they reach the judicial personnel. This practice reflected 
the major administrative role of the public prosecutors as the execu- 
tors of the overall judicial agenda. In all administrative matters, the 
Ministry of Justice communicated with the presidents in the Court 
of Cassation, the appellate courts and the courts of first instance 
through the chief public prosecutor, the provincial public prosecu- 
tors at the appellate courts, and the assistant public prosecutors at the 
courts of first instance respectively. By the same token, the Ministry 
of Justice did not allow court presidents to communicate with the 
ministry independently, only via the public prosecutors.?? 

The supervisory duties of the provincial public prosecutors 
expanded in the wake of the reforms of 1879, reflecting the accentua- 
tion of state centralization during the Hamidian era. In 1884, the 
Ministry of Justice secured the consent of the Meszhat (the office of 
the Şeyhülislam) to the presence of public prosecutors in the provincial 
commissions that administered the qualifying exams for naibs. No 
doubt, this move provided the ministry with an important foothold 
in the supervision of maibs’ work.?? The daily administrative duties 
of the public prosecutors included even the most prosaic bureaucratic 
matters concerning the Nizamiye personnel. For instance, starting 
from 1889, judicial officials who wished to obtain travel permissions 
for health-related reasons were required to send their petitions to the 
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provincial public prosecutor.*! Similarly, a circular from 1891 men- 
tioned the role of public prosecutors in supervising the allowance of 
pension funds.? The public prosecutors were even responsible for 
making sure that the issues of the Ceride-i Mehakim, the professional 
journal of the Nizamiye staff, reached judicial personnel on time, and 
they also collected unpaid subscription fees!?? The enormous amount 
of information that originated from the courts across the empire in 
accordance with the elaborate report procedure was accumulated in 
the provincial offices of the public prosecutions. Their gaze encom- 
passed the judicial work of the courts, the personal matters of the 
staff, and the financial aspects of court administration. Court staff 
dealt with significant sums of money through the collection of fees. 
The public prosecutors were responsible of ensuring that revenues 
were handled properly and reached the Treasury. At the end of each 
month, the courts were required to submit to the provincial public 
prosecutors reports on the revenues from stamps issued for various 
fees. In a circular from October 1894, the ministry complained that 
"these registers are not prepared on time, and consequently, bill- 
ing actions are being harmed." It ordered the courts to avoid such 
delays.?* 

At this point, I would like to situate the discussion in the concep- 
tual context of the critical scholarship that tackles the notion of the 
state. This critique is shared by a group of social scientists and histo- 
rians, who have problematized the mainstream understanding of the 
state as a descriptive and analytic framework, especially as far as the 
pair state and society is concerned. They employ different vocabularies 
and approaches when addressing their subject matters, but they share 
the basic argument, that the state should be analyzed as a reified con- 
struct. In other words, the common association of the state with the 
coherence and agency resembling an organism cannot be understood 
simply in terms of analytic convenience. The first systematic attempt 
to pin down the deceptive appearance of the state as a freestand- 
ing entity may be attributed to Marxist thinkers.?? Nevertheless, as 
argued by Philip Abrams, Marxist theorists, somewhat paradoxically, 
contributed to the enduring reification of the state by adhering to the 
logic that treated it as a single agent, with a will and power of its own. 
According to Abrams, the only way out of the reification matrix is to 
understand the state as historically constructed.*° 

The framework suggested by Timothy Mitchell is one of the most 
effective theoretical responses to Abram’s call. Rather than asking 
“what is the State,” Mitchell suggests to see the intangible boundary 
between state and society not as an analytical problem that potentially 
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could be solved somehow someday, but rather as a clue to the very 
nature of the state. Therefore, he advances an investigation of the 
processes by which the effect of an apparent distinctiveness of the 
state is produced within various historical contexts, and shared by 
both political regimes and their academic observers.? 

Let us return now to the intellectual exercise offered by Sehbaz 
Efendi, who compares the mufti with the public prosecutor. Being 
two very different institutions in terms of function and history, the 
scholarly value of this comparison should not be overstated. Yet, from 
the litigants’ point of view, it does illustrate the alienating nature of 
the Nizamiye judicial process in comparison to the Seriat court. The 
option of obtaining a fetva allowed litigants in the Şeriat courts a 
somewhat stronger agency than the one permitted by the Nizamiye 
procedure. More important to the present discussion though, this 
comparison points to the difference in the degree of the state effect 
experienced in both forums. The state was quite present in the 
reformed Şeriat court of the late nineteenth century in many forms, 
from the personnel-related procedures, to the seals on documents 
produced by the court. In the Nizamiye judicial forum, however, the 
public prosecutors, who much like the muftis interpreted the law and 
served as legal advisors to the judge, diverged from the muftis by the 
fact that they represented the state and the public rights. Thus both 
personnel and litigants experienced the state effect in the Nizamiye 
court differently than in the Serzat court. 

Apparently, wording is never innocent, not even in prescriptive and 
formal legal texts that are designed to create an impression of imper- 
sonal rationality and impartiality, such as legal codes. In codes and 
official terminology, it was the public prosecutor, and not the judge, 
who was closely associated with the state. The Ottoman legal lexicon of 
the late nineteenth century gave an accurate expression to the notion 
of the public prosecution as the ultimate representative of the state, 
contributing to the notion of the reified state. The entry opens stat- 
ing that public prosecutors “are officials appointed by the Sultanate 
for the purpose of protecting the public rights in legal matters."?* In 
their capacity as state officials, both the judge and the public prosecu- 
tor were appointed by the state, and both represented the state, as 
any official did. Whereas the role of the judges was to adjudicate, the 
public prosecutors were in charge of enforcing the rule of law. 

At the same time, the association of the public prosecution with 
the state was also a matter of institutional competition in the context 
of the relationship between the Ministry of Justice and the Megibat. 
In the late nineteenth century, kadzship was a reformed institution 
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(at that point officially termed naib), a far cry from the image it later 
assumed in modern scholarship. Nevertheless, it was a solid, mature 
judicial institution, with roots going centuries back in Islamic history. 
Public prosecution, by contrast, being a novel concept in Ottoman 
law, could be more easily designed and shaped to realize the press- 
ing objectives that derived from the immediate circumstances. The 
Nizamiye courts in particular, and the judicial sphere in general, the 
Seriat courts included, had been intensively refashioned and developed 
for more than two decades before the foundation of the ministry.?? 
During these years, the jurisdiction of the Şeriat court diminished 
considerably in favor of the Nizamiye court, and many of the duties 
previously under the responsibility of the Mesihat were transferred to 
the Ministry of Justice. Obviously, the reformers at the Ministry of 
Justice were unable to build the Nizamiye system from scratch even 
if they wanted to, which, in itself, is an implausible assumption. They 
had to work and carry out the reforms with the existing manpower 
and bureaucratic infrastructure. 

The diverse makeup of the judicial personnel at all levels of the 
Nizamiye judicial officialdom is surprising only when considered 
through the essentializing and rather anachronistic binarism of “sec- 
ular” versus “religious” personnel. The Ministry perceived the dual 
role of the naibs in both the Seriat courts and the civil sections of 
the Nizamiye courts as a given, and certainly not as an anomaly it 
had to “fix.” Rather than focusing on the religious/secular distinc- 
tion, whether by way of reinforcing this distinction or trying to refute 
it, looking at the law as a *contested domain" appears to be a more 
fruitful and less anachronistic course of investigation.*? The institu- 
tion of public prosecution illustrates this point. There is no evidence 
that the Ministry of Justice was engaged in an effort to rid its courts 
of naibs, or officials of I/miye education in general. But it did use the 
institution of public prosecution to bolster its hold over the judicial 
sphere. As I demonstrate in chapter two, the judicial sphere of the late 
nineteenth century housed a number of judicial forums. The struc- 
ture of the Nizamiye court system created a sort of special “partner- 
ship” between the Ministry of Justice and the Mesihat in the domain 
of civil law. The civil sections operated in accordance with Nizamiye 
procedures, but were presided over by judges who were employees of 
the Mesihat. Like all partnerships, this joint venture contained aspects 
of conflict and cooperation, tensions and agreement. The Ministry 
used the two institutions that were under its complete control (i.e., 
not shared with the Meszhat), namely, the public prosecution and the 
Court of Cassation, to maintain its control over the civil sections. 
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Thus, the supervisory and administrative authorities of the public 
prosecutors should be explained not only in terms of state reifications 
and legal praxis, but also in terms of the power relations between the 
Ministry of Justice and the Mesibat. An examination of seventy-three 
appointment documents of public prosecutors on district and provincial 
levels from 1893 to 1897 reveals a pattern.*! A clear movement between 
the position of public prosecution and the position of judgeship in the 
criminal sections of the Nizamiye courts is evident. During this period, 
thirty-eight public prosecutors at the appellate and county levels were 
appointed as court presidents in the criminal sections of the Nizamiye 
courts; nineteen presidents in the criminal sections were appointed as 
public prosecutors (or assistant public prosecutors); and five law school 
graduates were appointed as public prosecutors. No movement between 
judgeship positions in the civil sections and public prosecution posi- 
tions was apparent (as I show later, some public prosecutors started 
their career in the Şeriat courts as clerks). This situation illustrates the 
kind of administrative compartmentalization that characterized the 
Nizamiye court system. The public prosecution and the criminal sec- 
tions were identified exclusively with the Ministry of Justice, in terms 
of personnel and procedure. The civil sections were identified with 
the Ministry of Justice in terms of procedure, but with the Meşihat in 
terms of adjudicating personnel (naibs). Hence, it was only natural for 
the Ministry to render the public prosecutors its “agents” in the civil 
domain. This observation should be qualified, however, by the fact that 
in the lower courts of the county level, the duties of the assistant public 
prosecutors were often carried out by gendarmerie officers (who were 
not employees of the Ministry of Justice). 

In addition, it seems that the presence of qualified public pros- 
ecutors was less felt in counties remote from provincial centers. In a 
circular to the courts from 1889, the ministry scolded assistant public 
prosecutors for neglecting their judicial duties in the counties of their 
jurisdictions, because they were too busy assisting their superiors at 
the provincial courts of appeal: 


It has been reported that in some provinces assistant public prosecutors 
at the courts of first instance in the provincial centers help the pub- 
lic prosecutors of the appellate courts (istinaf). Namely, the assistant 
public prosecutors are busy with matters related to trials that take place 
in the courts of appeal; [as a result,] their mediation is not accessible 
to the adjunct counties [of their jurisdiction]. Involvement of assistant 
public prosecutors of the courts of first instance with matters that are 
addressed by the public prosecutors at the appellate courts is a source 
of disorder, and it is unlawful. Appellate public prosecutors should not 
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be directly informed of cases from the counties that are deliberated at 
the courts of first instance at the provincial centers, in order to prevent 
a conflict interests. From now on, [public prosecutors] are warned to 
avoid exceeding their duties. 


In addition to the problem of collaboration between public pros- 
ecutors in the provincial centers at the expense of their duties in the 
more remote areas, this circular exhibits the ministry's awareness of 
the problematic conflict between the supervisory duties of the pros- 
ecutors and their judicial tasks, and its potential threat to the neutral- 
ity of the courts. It tried to deal with this threat by reminding the 
prosecutors that they should not exceed their jurisdiction. It is impos- 
sible to say, however, to what extent this warning was effective. 


PROFESSIONAL PUBLIC PROSECUTORS 


In January 1880, merely months after the creation of the position of 
public prosecution, the British consul in Sivas shared with the ambas- 
sador his impression of the assistant public prosecutor in Amasya: 


The Assistant Public Prosecutor of Amasya is a young man of 22 or 
23, who has never studied law; has never passed the slight examination 
required by the new regulations; and is so ignorant of legal procedure 
that he recently sent a summons to a French subject, ordering him to 
appear before the Court, and threatening, if he did not do so, to send 
a party of zaptiyehs [gendarmes] to bring him by force. This matter 
is now in the hands of M. Doulcet, the French Consular Agent at 
Samsun. 

The sole qualification of this young gentleman for the responsible post 
of Public Prosecutor in the important sandjak of Amasia seems to be 
that he is the son ofthe well-known Kurd Chief, Beder Khan Bey, and, 
if all I heard be true, he is animated in no small degree by those feel- 
ings of dislike towards Christians which have been shown more than 
once by other members of his family. 


Given the overall prejudiced attitude of the consuls toward the judi- 
cial reforms of 1879, there may be some exaggeration in this nega- 
tive characterization of the assistant public prosecutor in Amasya. 
Nevertheless, there is no doubt that the challenge of stuffing scores of 
public prosecution positions across the empire within several months 
was grave, resulting in many compromises, which had a negative 
impact on the administration of justice. Yet, it appears that as the 
central judicial administration realized the full implications of this 
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office, it tended to appoint individuals of more appropriate experi- 
ence and competence. This is evident from curriculum vitas of public 
prosecutors, and also from the fact that, on the whole, consular com- 
plaints about public prosecutors were relatively rare. 

Curriculum vitas of professional public prosecutors suggest a 
diverse range of educational and professional backgrounds.** There 
were no standard requirements for service at the public prosecution. 
In a time when standardized legal education was in a formative and 
early phase, and available to a few individuals only, experience in the 
bureaucracy was a sufficient qualification. Curriculum vitas of pub- 
lic prosecutors and official correspondence regarding appointments 
give the impression that most officials who were appointed as pub- 
lic prosecutors and who were not law school graduates had gained 
considerable experience in the Ottoman civil service prior to their 
appointment. Few were appointed as public prosecutors immediately 
after graduating law school. 

It was often the case that after spending several years in non- 
judicial units of the bureaucracy, officials joined the ranks of the 
judicial personnel, performing clerical duties for several years, before 
they were appointed as public prosecutors. For instance, Mehmet 
Halit, born in 1851/2, graduated from a secondary school (ristiye) 
and joined the bureaucracy at the age of sixteen. After serving at 
the Ministry of Pious Foundations (Evkaf-1 Hümayun) and at the 
Department of Accounts (Divan-ı Muhasebat-1 Maliye), he joined 
the judicial administration to serve as a clerk in various units, includ- 
ing the civil section of the Court of Cassation. After fifteen years of 
service, at the age of thirty-one, he was appointed as assistant public 
prosecutor at the Malatya court of first instance. Similar was the 
career path of Mahmut Vefik Bey from Baghdad, who entered the 
civil service in Baghdad at the age of thirteen, and later on worked as 
a clerk at the provincial court of appeal. He must have excelled (and 
was surely fortunate to belong to the “right” patronage network) as 
he found his way up to the Court of Cassation in Istanbul, where he 
served as a clerk in the office of the chief public prosecutor. He was 
appointed as assistant public prosecutor at the age of thirty-eight, 
twenty-five years after he had joined officialdom.*6 Some individuals 
had held major positions before being appointed as public prosecu- 
tors. Osman Faik from Sivas, a graduate of the prestigious School 
for Civil Service (Miilkiye), held several appointments as subdistrict 
governor (kaymakam) in Malatya, Sivas, Gaza, and Buka'ul-aziz 
(Syria) before he became an assistant public prosecutor at the age of 
forty-three.*7 
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Some public prosecutors started their judicial career in the Şer 
domain. The educational and professional background of a certain 
Mehmet Namik from Konya, born in 1847/8, illustrates the move- 
ment of personnel between the Şeri and the Nizamiye domains. A 
secondary school graduate, Mehmet Namık, started his career in the 
administrative corps (mülkiye), and then worked as a clerk in various 
Seriat courts for several years. He was appointed as assistant public 
prosecutor at the age of thirty-four. He wrote in his CV that he could 
write Turkish, and also knew some French.?? Similarly, Mehmet Ali 
from Amasya, born in 1854/5, wrote in his CV, next to his name, 
that he was the “son of Hafiz Ahmet Efendi from the ulema,” assum- 
ing that this pedigree would work for him. After graduating from 
high school, he continued to Ser7 studies in a medrese, in the course 
of which he studied Islamic jurisprudence (fiqh), and Nizamiye civil 
law (Mecelle), as he wrote in his CV. At the age of sixteen he worked as 
a clerk in the Şeriat court (probably in his hometown), and later on he 
joined the secretarial ranks at the public prosecution in Istanbul. He 
became an assistant public prosecutor at the age of twenty-seven.*? 
Others had more solid Şer backgrounds. Musa Umran Ibn al-Sayyid 
Ibrahim Ali Efendi from Jerusalem, born in 1843/44, went to a 
Kur’an school, and joined the secretarial staff in the Jerusalem Şeriat 
court when he was seventeen years old. Later on he became a head 
clerk, and then a natb at the same court. He was appointed as assis- 
tant public prosecutor at the age of forty.5° Generally speaking, the 
position of head clerk in the court of first instance was one of the 
more solid stepping stones for the position of public prosecutor.*! 

The career paths that preceded the appointments as public pros- 
ecutors demonstrate that experience in the bureaucracy was the most 
important qualification, being the source of professional authority. 
Not all public prosecutors had a career history in judicial units, but 
the vast majority had spent a good number of years in the civil service. 
Enforcement of procedural correctness was the public prosecutor’s 
most important duty. However, it was not the specific judicial knowl- 
edge that was deemed the most essential requirement, but rather a 
broad experience in the bureaucracy, which led to an identification of 
the public prosecution with the interests of the state. 


CONCLUSION 


From all the new functions that were introduced through the 
Nizamiye court system, the institution of the public prosecution was 
the most influential innovation. Whereas the position of the public 
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prosecutor in the criminal domain lends itself somewhat too conve- 
niently to the reifying metaphor of the gaze of the state and the related 
intrusive practices of the state that are commonly associated with 
modernity, Nizamiye civil litigation in the Ottoman context provides 
an opportunity to complicate, and actually historicize, the meaning 
of the state. 

A depiction of the Ottoman public prosecution as a judicio- 
bureaucratic vehicle that was intended, first and foremost, to realize 
the objectives of the centralizing state is not incorrect. But the analy- 
sis should not stop at this statement. I have argued that the presen- 
tation of the public prosecution as the ultimate embodiment of the 
state, exhibited both in practice and discourse, was in itself a means 
of creating the state effect in the judicial sphere. At the same time, 
this institution served the immediate interests of the newly created 
Ministry of Justice, mainly, strengthening its hold over the judicial 
sphere. This need resulted from the fact that a mature judicial sys- 
tem had already existed before the creation of the ministry and the 
introduction of the judicial reforms, and that the ministry had to 
share its authority with the Meşihat at the lower administrative level. 
I also tried to point to the related tensions that were inherent at the 
local level. Arguably, when nazbs ignored the law that required the 
presence of the public prosecutor in their courts, they plausibly did 
not resist the state as such; rather, they tried to prevent a judicio- 
bureaucratic encroachment by the new powerful official. By the same 
token, keeping the public prosecutor out of their courts may have 
allowed them to preserve the “user-friendly” feature of the Şeriat 
court’s legal culture. 


CONCLUDING REMARKS 


UNTHINKING THE RELIGIOUS/SECULAR 
BINARISM 


Written in 1909, A. Heidborn's manual on the reformed Ottoman 
legal system has been one of the most cited sources of information on 
the Nizamiye courts. His account of the structure of the Nizamiye 
judicial system is based on a careful translation of Ottoman laws and 
regulations, backed by references in accordance with the academic 
apparatus. The statements he makes on the actual performance of 
these courts, however, are not supported by references; rather, they 
reflect his own impression. The concept of letting Şer judges (naibs) 
apply a Nizamiye law is represented in Heidborn's account as a “defect” 
of this particular judicial system. He assumes a deep antagonism of 
the Ser education toward non-$e77 laws: 


de méme, l'art.3 de l'instruction du 15.12.1291 engage les naibs à 
n'appliquer, en leur qualité de président nizamiyé, que le droit nizamiyé. 
Mais ces dispositions sont restées plus ou moins illusoires, vu la médi- 
ocre connaissance que les juges du chériat ont du droit nizamiyé et vu 
surtout l'aveuglement où les a plongés l'enseignement des medressés 
et du mekteb-i-nuwáb, enseignement qui leur inculque le plus profond 
dédain pour tout ce qui n'est pas chériat.! 


Heidborn, who otherwise pedantically supports his account by 
references, does not provide any evidence to his view of the zaibs as 
ignorant, whose education demonstrates *the most profound con- 
tempt towards everything that is not Şeriat.” Yet, from Heidborn's 
point of view, there is no need for evidence in the first place, because 
for enlightened Frenchmen or Englishmen of the period, an inher- 
ent conflict between the Şeriat and the Nizamiye (so-called secu- 
lar) laws belongs to the category of things that go without saying. 
Contemporary European observers of the Nizamiye courts, such as 
Heidborn and the British consuls, who reported on the judicial sys- 
tem, had no reason to assume otherwise. The French legal system, 
which was praised for its rationality, resulted from an historical, at 
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times bloody, process through which the clergy had lost much of its 
political power. In the minds of the foreign observers, the legitimacy 
and prestige of the Code Napoleon stemmed not from the sacred, but 
rather from human reason. Hence, the presence of Ser’ law and law- 
yers of Şer education in the reformed judicial system of the Ottoman 
Empire signified the incompleteness of the reform project. The fact 
that unlike European history a struggle between the church and 
the state was not an essential feature of Ottoman history was not 
accounted for. 

Later historians, who mentioned the Nizamiye courts in passing or 
treated them more elaborately, have repeated this presumption, often 
representing it through the concept of duality: a conflict between 
pseudosecular modernists and religious reactionaries, which suppos- 
edly characterized the entire reform movement of the nineteenth 
century.” This notion of an unfinished imitation was perpetuated in 
modern scholarship. The development of Kemalist secularism further 
bolstered the representation of the Nizamiye system as an anomalous 
combination of two inherently different legal traditions. Reading his- 
tory backward, the Ottoman reform was often positioned as the point 
of departure for a linear process that would inevitably lead to the 
secularism of the Turkish Republic.? 

To my mind, unthinking the image of the Nizamiye courts as har- 
bingers of later secularization is a crucial prerequisite for understand- 
ing the nuances related to questions that have been discussed in the 
present study, including such issues as the performance of the courts, 
judicial integrity, legal culture, and legal pluralism. There was noth- 
ing predestined in the events that marked the collapse ofthe Ottoman 
Empire and its aftermath. Historical contingency presents itself in 
each of the momentous events that took place during the last two 
decades of Ottoman existence: the 1908 Revolution, the rapid fading 
of Young Turk liberalism, the fatal decision to side with Germany, the 
failures and successes of the Ottoman army during the Great War, 
and, eventually, the emergence of a new regional order. The causal- 
ity that underlines these developments makes sense in retrospective; 
yet none of these occurrences was inevitable, and all of them were 
set in specific circumstances. The emergence of Kemalist secularism 
may not be used as historical evidence for statements regarding the 
tanzimat. Turkey was not a reincarnation of the Ottoman Empire; it 
was but one type of polity that emerged from the wreckage of a multi- 
ethnic Empire, along with other types of states, which took different 
paths due to different circumstances. In this regard, this study joins 
an ongoing effort of Ottomanists to offer alternative interpretations 
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of the Ottoman nineteenth century, in which westernization is not 
treated as a self-explanatory concept, and interpretations of sociocul- 
tural changes are not dictated by categories that emerged after World 
War I.4 


OTTOMAN SOCIOLEGAL CHANGE 


This study has suggested, therefore, that concepts such as duality, 
secularization, or accounts that tell the story of a struggle between 
secular modernists and Muslim traditionalists have little relevance for 
explaining Ottoman legal change in the nineteenth century. On the 
contrary, the reformed Ottoman judicial sphere was an amalgam that 
encompassed selectively borrowed (French) and selectively codified 
local (Ottoman-Muslim) law. In the same way, the judicial rank and 
file consisted of men of varied educational backgrounds.” There is 
no evidence that this amalgam was considered a compromise neces- 
sitated by lack of means to realize the full imitation of the French 
legal system. When other legal systems are considered, it is clear that 
amalgamation, and not imitation, is the normal pattern that underlies 
legal change. The fusion of Islamic, customary, and borrowed law, 
which was evident in the corpus juris applied in the Nizamiye courts, 
is, in itself, a case of historical continuity. Legal transplantation was 
already apparent in the Sultanic law (kanun) that had been applied in 
the Ottoman courts before the nineteenth century; the kanun was a 
hybrid legal artifact that combined Islamic, customary, and borrowed 
concepts. 

Legal amalgam should not be interpreted as an indication of legal 
harmony. The Nizamiye courts exhibited irregularities and injustices 
as any other judicial system. Whereas positive law demarcated juris- 
dictional boundaries between Nizamiye, Şeriat, and other judicial 
forums, these boundaries were crossed through the practice of forum 
shopping (chapter two). Whereas the central judicial administration 
was trying to enforce judicial integrity, corruption was neverthe- 
less evident, even if constantly under check (chapter four). Conflicts 
between officials over jurisdiction and influence were also evident, 
and they were often embedded in foreign schemes (chapter one). 


GLOCAL MODERNITY, GLOCAL Law 


In recent years, the term glocalization has been used extensively, in 
both scholarly and business discourses, to describe the multiple com- 
binations of the global and the local in a world that, in many aspects, 


156 OTTOMAN NIZAMIYE COURTS 


takes on the features of a global village. The technological inventions 
of the late twentieth century may have increased the pace of change, 
yet, the fusion of the global and the local is a marker of modernity 
from the start, already apparent in the nineteenth century. Regularity 
and uniformity of administrative practice have been outstanding 
global features of nineteenth-century modernity. The most immedi- 
ate expression to this change in the Ottoman part of the world was 
apparent in the key term nizam (order, law, organization, regularity, 
method, uniformity) and its various derivatives, which had come to 
symbolize the reform movement as a whole: Nizami army, tanzimat, 
nizamnames, Nizamiye courts. The term nizam became a synonym 
of law, replacing the previous association of the law with adalet, 
or justice. The trend that was identified by Scott as simplification, 
namely, the desire of officials to simplify praxis and render society 
and nature legible through standardization, and their unconditional 
conviction in the power of generic formulas to replace local forms of 
knowledge, was also evident in Ottoman judicial culture. This change 
took the form of legal formalism, which became the dominant para- 
digm, noticeable in the proceduralization of court routines and in 
the legal discourse (chapter three). The procedural obsession of the 
Ministry of Justice was injected into the lower Nizamiye courts via 
the Court of Cassation and the office of the provincial public pros- 
ecution (chapter five). The Ottoman commitment to legal positivism 
was entrenched in an ideology of scientific positivism that attracted 
many elites all over the globe in the nineteenth century. At the basis 
of this ideology was the faith in the power of scientific progress to 
design society along rational lines. In this mindset, elaborate legal 
procedure was conceived as an objective, rationalist ordering of the 
judicial sphere. 


EXPENSIVE JUSTICE 


Ottoman society was affected by modernity in ways that were simulta- 
neously similar to and different from other societies of the nineteenth 
century. The rising price of justice concerned Ottoman court users as 
much as it concerned litigants in other parts of the world, and it still 
does. The foundation and maintenance of the Nizamiye court system 
required enormous financial resources, which on the whole were in 
short supply during the closing decades of the Ottoman era. The new 
salaried positions that were created for the Nizamiye courts, along 
with the new appellate mechanisms that were introduced in most 
provinces, were sustained by an elaborate system of judicial fees, of 
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which crime suspects and convicts were not spared. The growing need 
for legal advocacy further contributed to the rising price of Ottoman 
justice. Whereas in the premodern Ottoman courts judicial advocacy 
was not essential, it became almost a sine qua non in the Nizamiye 
courts, especially in the appellate instances. The proceduralization 
of judicial proceedings rendered the exchange that took place in the 
court largely unintelligible to the lay court user. Those who could 
not afford legal advocacy could make little sense of the technical dis- 
course in court (chapters one and three). As far as civil litigation was 
concerned, the services provided by the Nizamiye courts were acces- 
sible mainly to the wealthier classes. The available options for forum 
shopping, demonstrated in Iris Agmon's work on the Şeriat courts 
and in the present study, provided some remedy for this situation, 
which can only be described as an infringement on social justice. The 
Seriat courts, reformed as they were, retained much of their previous 
user-friendliness thus offering a more affordable alternative to the 
Nizamiye courts in civil proceedings. 


FUTURE RESEARCH 


The problematization of the westernization/secularization narrative 
opens up new venues for reconstructing the passage of Middle East 
law to modernity. In other words, investigating the nitty-gritty prac- 
tices that made up the daily interactions in the courts leads to a com- 
plicated picture, in which the notion of westernization loses much 
of its explanatory meaning. Nevertheless, a considerable part of this 
picture needs to be filled by further research. No doubt, eagle-eye 
explorations of the court system should be followed by bottom-up 
research. Microhistories of specific Nizamiye courts in various pro- 
vincial localities, or of specific disputes in the pretrial and trial phases, 
will surely provide important insights on the dynamics of Ottoman 
sociolegal change.’ Such studies will probably allow a more nuanced 
understanding of interactions between center and periphery; the dis- 
semination of legal knowledge; the impact of local politics and power 
relations on the judicial proceedings; and the possible roles played 
by the courts in local political settings in the various parts of the 
empire. 

The survival tactics adopted by the Hamidian regime vis-a-vis the 
challenge posed by separatist revolutionary movements and other 
forms of political opposition have been studied rather extensively. 
Nevertheless, the ways it utilized the legal toolbox provided by the 
new court system for the purpose of defeating subversive activity 
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hardly received scholarly attention. Tensions between sincere com- 
mitment to the rule of law (demonstrated in the present study) and 
possible pressure of the regime to compromise this principle for polit- 
ical reasons require systematic exploration. 

This is merely an illustration of issues that require further research. 
Whatever the conclusions of such future studies will be, we may 
safely assume that the deeper we probe into the everyday dynam- 
ics of Ottoman sociolegal settings, the further away we move from 
simple conceptualizations of the passage of Middle Eastern law to 
modernity. 
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